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ETHICS  PROCESS:  TESTIMONY  OF  HON.  LOUIS 
STOKES,  HON.  JAMES  HANSEN,  AND  A  PANEL 
OF  ACADEMIC  EXPERTS 


THURSDAY,  FEBRUARY  25,  1993 

United  States  Congress, 
Joint  Committee  on  the  Organization  of  Congress, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  in  room  SC-5,  The  Cap- 
itol, Hon.  Lee  H.  Hamilton  (co-chairman  of  the  committee)  presid- 
ing. 

OPENING  STATEMENT  OF  HON.  LEE  H.  HAMILTON,  A  U.S. 
REPRESENTATIVE  FROM  THE  STATE  OF  INDIANA 

Chairman  Hamilton.  The  meeting  of  the  Joint  Committee  on  the 
Organization  of  Congress  will  convene. 

This  morning  we  take  up  again  the  question  of  ethics  reform. 
One  of  our  key  goals,  of  course,  is  to  look  at  the  public  image  of 
this  institution.  All  of  us  want  to  try  to  help  improve  the  public 
confidence  in  the  Congress  by  streamlining  our  procedures  and  ra- 
tionalizing our  processes  and  taking  many  other  steps. 

But  no  other  part  of  our  agenda  is  more  crucial  to  public  confi- 
dence in  the  Congress  than  the  way  in  which  the  House  and  the 
Senate  consider  cases  of  alleged  misconduct  by  sitting  members. 
Most  of  us  believe  that  the  vast  majority  of  members  of  the  Con- 
gress are  honest  and  hard  working  persons,  yet  the  misconduct  of 
some  can  discredit  the  institution  as  a  whole  and  reduce  its  ability 
to  function. 

Today  we  have  two  distinguished  panels  of  witnesses  about  how 
the  process  by  which  the  House  and  Senate  handle  ethics  cases 
might  be  improved.  The  first  panel  includes  two  former  leaders  of 
the  House  Ethics  Committee,  Congressman  Louis  Stokes,  and 
James  Hansen.  The  House  of  Representatives  and  the  Congress 
owe  each  of  these  gentlemen  a  large  debt  of  gratitude  for  their  ex- 
traordinary years  of  service  and  leadership  on  the  Ethics  Commit- 
tee. We  are  most  appreciative  that  they  will  take  time  this  morn- 
ing to  share  with  us  their  views  about  how  the  Congress  handles 
ethics  problems. 

Following  them  we  will  have  a  panel  of  very  distinguished  schol- 
ars with  expertise  relevant  to  legislative  ethics  procedures.  I  will 
introduce  that  panel  at  a  later  time,  and  ask  my  colleagues  here  to 
proceed  with  their  testimony.  Let  me  say  to  you  that  we're  very, 
very  pleased  indeed  to  have  you.  I  think  you  recognize  that  the  Re- 
publicans have  a  conference  this  weekend,  and  so  our  attendance  is 
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less  than  it  might  ordinarily  be.  But  all  the  more  reason  that  we 
appreciate  your  being  here  this  morning  and  you  may  proceed  with 
your  testimony. 

Congressman  Stokes,  and  then  Congressman  Hansen. 

STATEMENT  OF  HON.  LOUIS  STOKES,  A  U.S.  REPRESENTATIVE 

FROM  THE  STATE  OF  OHIO 

Mr.  Stokes.  Thank  you  very  much,  Mr.  Chairman,  and  let  me 
say  how  much  I  appreciate  the  opportunity  to  appear  here  before 
this  Joint  Committee  and  to  give  testimony  on  this  very  important 
subject. 

I'm  also  pleased  to  be  joined  here  by  Jim  Hansen.  Jim  has  given 
the  House  extraordinary  service  in  terms  of  serving  on  the  Ethics 
Committee  of  the  House.  He  has  actually  served  12  years  on  that 
committee,  and  as  you  and  I  both  know,  this  is  an  assignment  that 
no  member  of  the  House  seeks.  It  is  a  service  that  we  render  out  of 
the  love  and  respect  that  we  have  for  the  institution  and  for  our 
colleagues  with  whom  we  serve. 

And  while  I  have  served  two  times,  once  for  a  period  of  4  years 
as  chairman  of  the  committee  and  another  period  for  2  years,  Jim's 
service  has  been  over  and  beyond  any  service  we  have  a  right  to 
expect  of  any  member.  It's  an  honor  to  be  here  with  him  this  morn- 
ing. 

You  have  asked  Jim  and  I  to  discuss  the  current  enforcement 
procedures  of  the  House  Committee  on  Standards  of  Official  Con- 
duct, known  as  the  Ethics  Committee.  As  I  previously  mentioned,  I 
served  as  chairman  of  the  committee  from  1981  to  1985,  and  again 
during  the  last  Congress  when  Jim  was  the  ranking  Republican 
member.  The  current  occupants  of  these  positions,  of  course,  are 
now  Jim  McDermott  of  Washington  and  Fred  Grandy  of  Iowa. 

I  would  also  note  that  together,  jointly,  Jim  Hansen  and  I  togeth- 
er have  served  on  the  committee  at  various  times  for  almost  20 
years.  And  I  prefer  not  to  speculate,  Mr.  Chairman,  about  what 
that  indicates  about  our  ability  to  say  no. 

The  current  enforcement  procedures  have  been  in  place  since  the 
beginning  of  the  last  Congress.  They  were  recommended  by  the  10- 
member  House  Bipartisan  Task  Force  on  Ethics,  appointed  by  the 
speaker  and  the  minority  leader  in  February,  1989.  The  task  force, 
over  10-month  period,  undertook  an  extensive  review  of  ethics 
rules  and  procedures.  It  conducted  private  interviews  with  over  30 
members  of  Congress. 

As  I  recall,  Mr.  Chairman,  you  were  one  of  the  members  of  Con- 
gress who  testified  before  our  task  force  at  that  time.  In  addition, 
over  24  members,  academicians  and  journalists  testified  during 
four  days  of  public  hearing. 

The  principal  areas  addressed  by  the  bipartisan  task  force,  which 
was  co-chaired  by  Representatives  Vic  Fazio  and  Lynn  Martin, 
were:  One,  acceptance  of  gifts;  two,  honoraria  and  outside  earned 
income;  three,  financial  disclosure;  four,  use  of  official  resources; 
five,  ethics  committee  procedures.  I  was  a  member  of  the  task 
force,  one  of  two  members  assigned  to  the  subgroup  on  ethics  com- 
mittee procedures. 


In  the  report  which  we  issued,  we  stated  the  fact  that  the  task 
force  was  charged  with  reviewing  all  rules,  regulations  and  stat- 
utes governing  the  official  conduct  of  members  of  the  House  and 
recommended  changes  that  will  both  enhance  members'  under- 
standing and  compliance  with  the  rules  and  to  increase  public  re- 
spect for  the  integrity  of  the  institution. 

We  stated  in  that  report  of  the  task  force  recommendations  a 
mount  of  the  most  far  reaching  Government-wide  ethics  legislation 
in  over  a  decade.  That  was  in  1989.  At  that  time,  Mr.  Chairman, 
the  primary  criticism  of  the  ethics  committee  was  not  that  it  dealt 
too  leniently  with  members,  but  just  the  opposite,  that  its  proce- 
dures were  unfair. 

Specifically,  most  of  the  task  force  testimony  emphasized  a  lack 
of  due  process,  inherent  in  a  system  where  the  same  group  charged 
with  determining  if  there  was  sufficient  cause  to  bring  charges  also 
decided  if  the  charges  were  approved  and  then  recommended  the 
appropriate  punishment.  Essentially,  we  were  acting  as  grand  jury, 
petit  jury,  and  the  judge,  they  were  all  the  same. 

That  criticism  led  to  the  bifurcated  system  in  force  today,  which 
I  want  to  now  summarize.  When  a  complaint  is  properly  filed  with 
the  committee,  the  committee  must  then  meet  and  decide  by  major- 
ity vote  of  its  14  members,  equally  divided,  seven  Democrats  and 
seven  Republicans,  whether  the  complaint  merits  further  inquiry. 

If  it  does,  then  the  chair  and  the  ranking  minority  member  ap- 
point a  four  or  six  person  investigative  subcommittee  equally  divid- 
ed between  parties  to  undertake  a  preliminary  inquiry  to  deter- 
mine if  there  is  reason  to  believe  that  a  violation  of  the  rules  of  the 
House  or  other  applicable  standard  of  conduct  has  occurred.  The 
chair  and  ranking  minority  member  cannot  serve  as  voting  mem- 
bers of  the  investigative  subcommittee. 

If  the  investigative  subcommittee  concludes  there  is  reason  to  be- 
lieve a  violation  has  occurred,  it  issues  a  statement  of  alleged  viola- 
tion. The  chair  and  ranking  minority  member  then  designate  the 
remaining  eight  or  ten  members  of  the  committee,  as  the  case  may 
be,  to  serve  on  the  adjudicative  subcommittee,  which  must  then  de- 
termine if  the  charges  have  been  proved  by  clear  and  convincing 
evidence.  If  so  proved,  the  full  committee  then  reassembles  to  de- 
termine what  sanction  to  recommend  to  the  House. 

I  believe  the  system  is  sound.  It  goes  a  long  way  toward  remov- 
ing the  bias  thought  to  exist  in  the  old  system  by  retaining  the  in- 
ternal enforcement  mechanism.  In  addition,  it  lessens  the  time  all 
members  must  spend  on  a  case  while  ensuring  that  a  sufficiently 
large  number  of  members  is  involved  in  the  decision  making  proc- 
ess. 

Finally,  coupled  with  an  increase  of  committee  membership  from 
12  to  14,  which  action  was  taken  by  the  task  force,  along  with  a  6- 
year  limit  on  service,  it  insures  that  the  burden  and  the  power  of 
ethics  committee  service  are  shared  among  House  members. 

While,  as  I  stated,  this  process  seems  to  be  sound,  I  must  also 
point  out  that  it  has  yet  to  be  tried.  That  is,  during  the  102d  Con- 
gress, very  few  complaints  were  filed  with  the  committee  and  none 
necessitated  use  of  the  process  which  I  have  just  described. 

In  any  event,  as  far  as  the  House  is  concerned,  I  am  troubled  by 
calls  for  further  procedural  reforms,  which  are  based  on  the  notion 


that  the  Ethics  Committee  has  not  done  its  job  or  has  not  done  it 
properly.  Let  me  just  make  reference  to  the  task  force  report  on 
which  the  things  that  we  did  were  these: 

We  expanded  the  committee  from  12  to  14;  we  bifurcated  the 
committee  into  an  investigative  and  adjudicative  function;  we  pro- 
vided the  right  to  counsel  for  members  of  the  House  who  were 
charged  and  had  to  go  to  the  floor;  we  provided  them  the  right  of 
counsel  on  the  House  floor;  we  set  up  a  three-term  statute  of  limi- 
tations. 

We  provided  an  office  of  advice  and  education  and  gave  them 
specific  responsibilities  as  to  conducting  seminars,  an  ongoing  func- 
tion of  educating  and  keeping  our  members  and  their  spouses  in- 
formed as  to  all  aspects  of  the  Ethics  Committee  rules.  We  provid- 
ed honoraria  ban,  and  also  the  outside  income  limits.  We  set  up  the 
four-day  limit  on  domestic  travel,  and  the  seven-day  limit  on  for- 
eign travel  under  the  gift  regulations  under  which  we  operate. 

Also  I  think  it's  important  to  point  out,  Mr.  Chairman,  that 
during  the  six  Congresses  which  preceded  the  advent  of  the  current 
process,  the  committee  considered  29  complaints  against  member  of 
the  House.  As  a  result  of  these  cases,  one  member  was  expelled 
from  the  House,  four  members  were  censured,  three  members  were 
reprimanded,  and  two  letters  of  reproval  were  issued  by  the  com- 
mittee. In  addition,  nine  members,  including  a  speaker,  resigned 
from  the  House  before  the  committee  could  complete  action  on 
their  cases. 

This  enforcement  record,  then,  was  not  in  the  main  accompanied 
by  adverse  publicity.  Nor  does  it  indicate  a  House  unable  or  unwill- 
ing to  discipline  its  own  members  when  necessary.  Therefore  I  am 
not  persuaded  that  calls  for  a  radical  restructuring  of  ethics  en- 
forcement procedures  have  any  basis  on  the  record.  I  am  particu- 
larly troubled  by  a  proposal  to  shift  some  of  the  Congress'  constitu- 
tional enforcement  responsibilities  to  outsiders,  whether  they  be 
former  members  or  former  judges. 

First  of  all,  I  believe  that  to  the  extent  possible,  charges  of 
wrongdoing  should  be  dealt  with  by  the  judicial  process  and  also  by 
the  voters.  Where  particular  conduct  adversity  affects  the  Congress 
or  violates  internal  rules,  then  the  ethics  committees  should  act. 
The  best  judges  of  both,  I  think,  are  sitting  members,  both  in  terms 
of  knowledge  and  in  terms  of  accountability  both  to  the  institution 
and  members  who  are  involved  and  to  the  public. 

The  basic  problem  with  these  proposals  is  accountability.  Why 
would  an  outside  group  not  accountable  to  other  members  or  to  the 
voters  do  a  better  job  of  deciding  hard  cases  or  of  convincing  the 
public  of  the  wisdom  of  their  decisions? 

Finally,  Mr.  Chairman,  let  me  comment  on  two  issues  reviewed 
by  the  Bipartisan  Task  Force  on  Ethics.  The  task  force  considered 
proposals  for  an  independent  investigative  office  or  special  prosecu- 
tor for  Congress.  After  10  months  of  discussion  on  these  matters 
and  listening  to  others  on  it,  we  rejected  them  on  the  grounds  that 
such  mechanisms  ignore  the  basic  responsibility  of  the  Congress 
under  the  Constitution  to  discipline  its  own  members. 

The  task  force  also  considered  drawing  on  sitting  members  by  lot 
from  outside  the  Ethics  Committee  to  either  conduct  investigations 
or  decide  whether  charges  have  been  proved.  While  these  proposals 


were  ultimately  rejected  by  the  task  force  because  of  perceived 
practical  problems,  I  do  believe  that  there  may  be  some  merit  in 
the  latter,  that  is  randomly  selecting  current  members,  not  on  the 
Ethics  Committee,  to  decide  whether  charges  preferred  by  the  com- 
mittee have  been  proven. 

The  difficulty  I  think  you  are  going  to  find  with  a  lottery  process 
of  that  sort  is  the  fact  that  such  members  are  not  generally  famil- 
iar with  the  procedures  of  the  committee,  and  you  will  find  also  in- 
herent in  that  the  problem  that  members  just  do  not  want  to  be 
called  upon  to  give  this  kind  of  service. 

If  the  current  House  procedures,  which  are  new  and  which  have 
not  yet  been  tested  are  to  be  changed,  and  it  is  not  clear  that  the 
foundation  has  been  laid  for  doing  so,  I  would  then  move  in  this 
direction.  It  further  separates  the  grand  jury  from  the  petit  jury, 
thus  insuring  more  impartial  deliberations,  while  responding  to  the 
perception  that  the  Ethics  Committees  are  designed  solely  to  pro- 
tect members.  In  addition,  the  enormous  burdens  on  the  time  of 
the  permanent  Ethics  Committee  members  would  also  be  reduced. 

Mr.  Chairman,  at  this  time  I  am  pleased  to  yield  to  Mr.  Hansen 
for  such  testimony  as  he  desires  to  give. 

[The  statement  of  Mr.  Stokes  is  printed  in  the  Appendix.] 

Chairman  Hamilton.  Well,  thank  you  very  much,  Mr.  Stokes. 
Mr.  Hansen. 

STATEMENT  OF  HON.  JAMES  HANSEN,  A  U.S.  REPRESENTATIVE 

FROM  THE  STATE  OF  UTAH 

Mr.  Hansen.  Thank  you  very  much,  Mr.  Chairman,  and  I  appre- 
ciate being  here,  and  I  recognize  you  and  my  friend  Bill  Emerson. 

And  I  appreciate  the  comments  made  by  Lou  Stokes.  I  served 
with  Lou  twice  on  the  committee,  and  he  did  an  excellent  job,  he's 
a  true  gentleman.  He  rendered  a  great  service  to  this  House. 

I  really  don't  have  a  prepared  statement,  but  I  would  like  to  talk 
a  little  bit  about  the  committee  and  some  of  the  things  we  have 
done  over  my  12  years  and  the  27  cases  that  we  have  looked  at.  I 
think,  if  there  is  a  weakness  to  this  bifurcation  that  we  have  come 
up  with,  and  as  Lou  pointed  out,  we  have  really  not  tried  it,  but 
during  the  check  cashing  issue,  we  did  have  a  subcommittee  work 
on  it. 

If  there  is  a  weakness,  and  I  don't  know  if  it's  terminal  or  not, 
probably  what  it  would  be  would  be  the  idea  that  frankly  the  14 
members  of  the  committee  know  what's  going  on.  I  think  we  tried 
to  follow  what  a  grand  jury  would  do,  when  they  would  be  dis- 
missed they  would  go  on.  It's  a  little  difficult  to  do  that. 

If  that's  important  or  not,  I  don't  know.  But  I  do  feel  that  if 
there  is  any  Achilles  heel  to  that,  it  would  be  the  point  that  the 
members  of  the  committee  would  know  what  was  happening,  and  it 
wouldn't  be  a  clean  group  that  would  then  pick  up  the  facts  and  go 
with  it. 

I  really  somewhat  agree  completely  with  Lou  Stokes  regarding 
whether  or  not  we  should  bring  in  an  outside  body.  I  really  don't 
know  how  they  would  do  it.  We've  taken  these  cases,  take  for  ex- 
ample one  where  the  Speaker  of  the  House  resigned.  We  worked  on 
that  for  literally  months  and  months.  And  we  would  spend  some- 


times  15,  16,  17  hours  going  over  testimony.  We  would  be  there 
during  deposition.  We  got  a  pretty  good  idea  of  how  it  would  work. 

Eventually  we  have  to  go  to  the  floor,  and  eventually  we  have  to 
bring  it  up  to  other  members  and  discuss  with  them  what  the  out- 
come is  going  to  be,  and  if  they  want  to  accept  our  recommendation 
or  if  they  want  to  abandon  our  recommendation.  You  may  recall  in 
some  cases  other  members  came  to  the  floor  and  said  they  did  not 
want  to  accept  the  recommendation  of  the  Ethics  Committee. 

I  would  hate  to  be  in  a  position  where  I  would  have  an  outside 
group  of  whoever  they  may  be  and  how  talented  they  would  be, 
that  would  come  to  the  floor  and  say  I  will  now  pick  up  on  this 
thing,  we  turn  it  over  to  them.  Where  do  they  get  the  background 
and  the  understanding?  I  think  it's  a  tremendously  difficult  situa- 
tion to  send  someone  to  the  floor  who  hasn't  had  those  months  and 
months  or  the  understanding,  the  study,  the  debate  that  goes  on  in 
the  ethics  committee. 

Of  the  cases  that  we  have  gone  over,  I  guess  every  one  of  them,  I 
guess  I  could  say  there  is  one  part  or  another  part  I  don't  feel  en- 
tirely comfortable  with,  but  generally  speaking,  I  think  we  did  a 
pretty  good  job.  And  generally  speaking,  and  I  can't  speak  for  the 
Senate  side,  but  on  our  side  people  felt  pretty  good  about  what  we 
did.  And  they  felt  that  we  did  a  good  job. 

I'd  like  to  make  a  point,  Mr.  Chairman,  that  we  have  never  had, 
in  my  12  years  on  that  committee,  we  have  never  had  a  partisan 
vote.  Now,  we've  come  as  close  as  one.  But  we  have  never  had  one 
where  we  didn't  feel  good  about  it. 

Secondly,  people  feel,  and  I  notice  the  press  has  made  a  big  thing 
out  of  the  idea,  well,  it's  just  these  members,  they'll  sweep  it  under 
the  rug.  They  didn't  have  to  sit  here  and  go  through  it.  They  didn't 
have  to  walk  on  the  floor  as  a  member  of  the  Ethics  Committee 
and  have  members  who  won't  even  talk  to  you  for  a  while.  One  of 
the  good  things  that  we  have  done  is  this  advisory  committee,  edu- 
cation and  advisory. 

It's  not  at  all  uncommon  for  members  of  the  committee,  in  fact, 
it's  a  very  common  thing,  almost  a  daily  occasion,  where  a  member 
will  come  up  to  you  and  he'll  say,  hey,  Jim,  I've  got  a  problem, 
could  I  talk  to  you  for  a  moment?  We  have  the  problem  of  saying 
yes,  and  sitting  down  and  listening  to  them.  That's  a  big  mistake. 

We  have  found  in  the  past,  we  don't  do  that  anymore,  but  we 
take  them  by  the  hand  and  walk  them  down  to  the  committee  and 
they  get  to  talk  to  somebody  like  Mark  Davis,  who  is  a  very  talent- 
ed young  man.  He  takes  their  case  and  he  goes  through  it  in  detail. 
If  he  can't  give  them  a  response  then  we  ask  for  a  written  re- 
sponse, which  we  both  will  sign  and  send  it  out.  And  it's  kind  of 
like  an  attorney  general's  opinion.  And  they  can  use  that  to  rely 
on. 

To  me,  that's  been  one  of  the  best  things  that  we  have  come  up 
with  on  the  committee,  is  the  education  advisory.  And  that  in 
effect  has  turned  off  a  lot  of  problems  that  are  sitting  out  there 
waiting  to  happen.  If  we  can  take  them  down  to  Mark  or  one  of  the 
other  talented  young  individuals  down  there,  they  can  go  through 
it  in  somewhat  detail  and  explain  to  them  where  they  stand  on 
something. 


Unfortunately,  the  Ethics  Committee  has  been  looked  in  the  past 
as  somewhat  of  the  Gestapo,  stay  away  from  that  dungeon  that 
they  hear  about.  It's  like  the  IRS,  they  are  immediately  going  to 
start  an  investigation  and  I'm  going  to  be  in  big,  big  trouble.  That 
hasn't  turned  out  to  the  be  the  case.  In  the  last  2  or  3  years,  it's 
turned  out  to  be  exactly  opposite  that.  The  Ethics  Committee  is 
really  a  group  that  is  there  to  help  and  give  advice  and  counsel  and 
to  keep  those  people  from  having  big  problems,  and  not  getting 
them  into  trouble. 

I  personally  think  that  was  really  the  intent  behind  what  hap- 
pened in  the  last  change  in  the  Ethics  in  Government  Act,  and  I 
think  it  has  worked  out  very  successfully.  I  really  think,  Mr.  Chair- 
man and  members  of  the  committee,  that  it  would  be  a  mistake, 
and  again  I  say  I  don't  know  what  goes  on  on  the  Senate  side,  but 
on  our  side  and  in  my  12  years  on  that  committee,  I  can't  think  of 
a  case  I  don't  think  we  handled  correctly.  I  can't  think  of  a  case 
that  if  it  didn't  come  out  where  the  person  was  really  probably  in 
better  shape  because  we  went  through  it,  and  there  is  nothing 
more  painful  than  an  ethics  investigation. 

Any  other  thing,  we  can  talk  about  it,  how  we're  going  to  vote 
and  let  it  go,  but  it  doesn't  affect  the  life  and  the  career  of  that 
individual.  And  we  have  got  the  life  and  the  career  of  somebody  on 
hold,  the  tenseness  he  goes  through,  very  candidly  Mr.  Chairman,  I 
have  had  many  members  come  to  me  with  tears  in  their  eyes 
saying,  get  this  damned  thing  over  with.  I  can't  go  on  with  this  and 
the  press  and  the  problems  with  my  family,  my  wife  and  others. 
Please  conclude  it. 

I  think  it's  very  important  that  we  continue  the  way  that  we  are 
doing,  that  we  get  on  a  case,  we  handle  it,  we  get  it  behind  the  in- 
dividual and  live  with  the  results.  I  personally  would  be  happy  to 
debate  with  any  member  of  the  press  who  has  said  we  have  done  a 
shabby  job,  any  case  they  want  to  talk  about.  I  don't  think  that's 
true,  I  think  we  have  done  a  good  job. 

I  think  we  have  been  able  to  take  care  of  the  problems  that  a 
member  or  members  have  had  and  do  it  in  a  way  that  has  not  been 
sweeping  anything  under  the  rug,  as  we  have  been  accused  of 
doing,  which  candidly,  I  resent  that  just  a  wee  bit,  as  that  has  come 
out  over  the  past  12  years  I  have  been  on  the  committee. 

I  just  wanted  to  elaborate  on  what  Lou  talked  about.  I  personally 
feel  the  way  we're  doing  it  now,  give  it  a  chance,  I  think  it's  work- 
ing, and  I  feel  that  we're  being  able  to  represent  the  people  ade- 
quately. 

Chairman  Hamilton.  Okay,  gentlemen,  thank  you  very  much. 

Let  rne  just  begin  with — one  of  the  things  we  deal  with  here  in 
the  ethics  process  is  not  just  how  well  we  have  handled  the  cases  or 
you  think  we  have  handled  the  cases.  But  you  also  deal  with  the 
public  perceptions  of  how  well  we  deal  with  the  cases.  And  as  you 
know,  they  can  often  be  different. 

The  charge  that  might  sometimes  be  made,  is  sometimes  made, 
that  when  you  have  members  sitting  in  judgment  of  other  mem- 
bers with  whom  they  have  to  work  day  by  day,  and  with  whom 
they  will  be  closely  associated  in  the  legislative  process  in  the 
future,  that  there  is  a  kind  of  an  innate  conflict  of  interest  when 
members  of  the  Ethics  Committee  are  called  upon  to  judge  their 
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colleagues.  And  therefore  they  can't  do  it  as  well  as  an  outside 
body  can  do  it. 

Now,  I  want  to  say  to  you  I'm  being  a  bit  of  a  devil's  advocate 
here  in  order  to  draw  you  out.  Or  to  put  it  in  crasser  terms,  we've 
got  here  what  has  been  an  old  boys'  network  and  we  are  going  to 
protect  our  own.  And  now  I  guess  we  will  have  to  say  because  of 
the  new  members,  old  boys'  and  old  girls  network.  And  we're  going 
to  protect  ourselves  within  that  institution. 

How  do  you  respond  to  that?  How  do  you  feel  about  that  kind  of 
a  charge? 

Mr.  Stokes.  I  think,  Mr.  Chairman,  that  let's  see,  first  here,  this 
is  a  legitimate  concern.  And  it's  one  that  I'm  very  pleased  to  try  to 
address.  I  said  earlier,  I  don't  know  of  anyone  who  has  ever  sought 
service  on  the  Ethics  Committee.  It  is  the  most  distasteful  job  that 
one  can  be  assigned  serving  in  the  institution  that  all  of  us  love. 

Yet  members  who  serve  there  serve  out  of  a  sense  of  realization 
that  if  you  really  love  this  institution,  you  have  an  obligation  to 
protect  the  institution  and  its  principles  and  its  reputation  and  its 
integrity.  And  when  we  accept  service  on  this  committee  we  do  so 
in  that  vein,  with  the  realization  that  somebody  has  to  do  the  job. 
Generally  it's  the  leadership  of  the  House  that  asks  each  of  us  to 
serve  in  that  capacity. 

Once  there,  we  realize  that  the  public  is  watching  us,  that  the 
institution  is  watching  us,  and  this  member  or  members  and  their 
families  are  watching  us.  All  three  have  a  great  stake  in  what  hap- 
pens any  time  charges  are  brought  against  a  member  of  Congress. 
Obviously  a  member's  career,  entire  life,  is  on  the  line.  That 
member  and  that  member's  family  are  very  concerned  about  what 
happens  in  terms  of  their  lifeblood. 

The  institution  is  concerned  because  of  the  public  perception  you 
have  already  raised.  Can  the  institution  respond  to  this  particular 
case  in  the  way  that  it  should,  and  deal  with  this  member,  or  will 
the  fact  that  they  serve  together  every  day,  they  come  across  on 
the  trolley  car  together,  they  sit  next  to  one  another,  can  they 
under  these  circumstances  put  aside  this  type  of  coziness  and  actu- 
ally judge  this  member  on  the  merits.  And  then  of  course,  the 
public  has  the  same  concern. 

Mr.  Hansen  mentioned  the  fact  that  we  have  never  had  a  case 
that  was  decided  on  a  partisan  basis.  The  presently  constituted 
committee  consists  of  seven  Democrats,  seven  Republicans.  We 
have  never  had,  on  that  committee,  a  vote  that  came  down  seven 
and  seven.  That  is  because  the  members,  with  the  realization  that 
they  are  put  there  to  consider  fairly  and  honestly  with  real  integri- 
ty the  charges  that  are  placed  against  the  member  of  Congress,  re- 
alize that  they  must  partisanship  aside  because  the  stakes  are  too 
high. 

If  I  were  to  try  to  point  to  a  classic  case  where  something  was 
going  to  go  down  in  terms  of  coziness  of  the  institution,  the  fact 
that  members  just  cannot  judge  members  properly,  you  would  have 
to  look  at  the  case  involving  the  Speaker.  The  most  powerful  posi- 
tion in  the  House,  a  position  where  the  occupant  of  the  chair  is  a 
third  in  line  for  the  Presidency  of  the  United  States.  And  while  I 
was  not  on  that  particular  Ethics  Committee,  those  of  us  who  have 


had  service  on  that  committee  really  understood  what  the  mem- 
bers serving  on  the  committee  at  that  time  were  undergoing. 

It  had  to  be  the  most  painful  assignment  ever  given  to  any 
member  of  the  Congress  in  the  history  of  the  Congress.  And  yet  we 
saw  them  working  day  and  night,  long  hours  into  the  night,  with 
the  realization  that  they  were  really  trying  to  do  what  was  right  by 
the  three  principles  that  I  have  already  mentioned.  And  I  think 
the  way  that  it  turned  out  indicated  that  they  had  the  capacity  and 
the  determination  and  the  integrity  to  do  what  was  required  of 
them. 

I  just  think  that  when  we  look  at  that  example,  or  any  other  ex- 
ample, I  don't  think  you  can  find  any  criticism  of  the  way  that 
they  have  mastered  the  task. 

Chairman  Hamilton.  Mr.  Hansen? 

Mr.  Hansen.  Mr.  Chairman,  I  think  Lou  Stokes  pretty  well 
summed  it  up.  I  have  to  candidly  say  that  when  the  case  came 
about  regarding  the  Speaker  of  the  House,  and  at  the  time  we  got 
it,  the  information  was  kind  of  sketch,  I  thought  in  my  own  heart 
of  hearts,  we're  going  to  see  a  big  partisan  fight  here.  I  really  be- 
lieved that.  And  coming  out  as  speaker  of  the  house  in  my  own 
State  before  I  came  to  Congress,  I  have  some  feeling  for  the  man 
who  runs  the  office,  the  show,  here. 

I  was  pleasantly  surprised  as  we  went  through  that,  sure  there 
was  a  lot  of  discussion  and  we  had  some  voices  that  went  up  to 
high  C  a  couple  of  times  and  people  got  a  little  uptight.  That  hap- 
pens in  every  instance.  But  in  the  final  analysis,  it  was  done  in  a 
totally  objective  way,  and  I  was  very  impressed  that  Julian  Dixon, 
who  was  chairing  the  committee,  members  of  the  Democratic 
party,  were  truly  able  to  rise  above  this  partisanship  that  we  see 
played  on  the  floor  from  time  to  time. 

We  did  a  pretty  good  job.  As  we  know,  we  never  took  it  out  to  its 
final  conclusion,  because  the  Speaker  of  the  House  resigned.  The 
other  side  of  that,  the  perception  that  I  saw  in  the  press  wasn't  the 
reality  of  what  happened  on  the  floor  or  in  the  hearings.  And  it 
bothers  me  in  a  way  that  we  all  seem  to  respond  to  perception  and 
not  reality.  Frankly,  I  get  to  the  point,  what  you  think  in  your  own 
heart  is  right,  and  let  the  thing  be  damned. 

And  I  think  that's  what  members  of  the  committee,  even  though 
what  we  saw  that  came  out  all  across  American  from  every  news- 
paper, ABC,  NBC,  CBS,  concerning  the  Speaker,  we  forged  ahead, 
and  as  the  evidence  started  coming  to  us,  and  it  seemed  to  us  that 
there  would  be  the  necessity  of  calling  for  some  disciplinary  meas- 
ures, we  did  go  ahead  with  it,  and  I  think  it  was  handled  right,  and 
I'm  glad  the  Speaker  elected  to  resign  to  avoid  a  real  bloodbath 
around  here. 

I  personally  know  what  you  said  is  absolutely  correct.  I  face  that 
with  every  reporter  that  I've  talked  to  as  a  member  of  the  commit- 
tee, that  it's  an  old  boys'  network,  but  in  reality  it  isn't.  And  I 
think  what  Lou  Stokes  pointed  out,  that  the  institution  is  more  im- 
portant than  the  individual,  and  I  don't  think  I've  ever  met  an  in- 
dividual who  is  more  important  than  what  we're  doing  here  as  the 
institution. 

It  sounds  like  I'm  a  cheerleader  for  the  committee,  I'm  not.  We 
make  all  kinds  of  mistakes  in  there  from  time  to  time,  but  over  a 
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period  of  time  we'll  resolve  them,  we'll  work  it  out.  I  think  the  way 
we're  doing  it  now,  and  I  agree  with  Lou,  is  the  new  bifurcated 
system,  I  would  like  to  see  it  have  an  opportunity  to  work. 

Chairman  Hamilton.  I'll  turn  to  Mr.  Emerson  now.  But  I  just 
want  to  make  a  quick  reference,  Lou,  to  one  of  your  comments. 
You  seem  to  suggest  in  some  of  the  sentences  in  your  testimony 
that  we  have  under  the  Constitution  a  responsibility  to  discipline 
our  own  members.  Is  the  implication  of  that  that  if  you  let  non- 
members  do  the  judging  here  in  these  ethics  violations  that  that  is 
unconstitutional? 

Mr.  Stokes.  I'm  not  saying  it's  unconstitutional.  Because  the  ref- 
erence in  the  Constitution,  as  I've  read  it,  says  that  Congress  may 
discipline  its  members. 

Chairman  Hamilton.  Okay. 

Mr.  Stokes.  And  so  I  think 

Chairman  Hamilton.  You're  not  really  making  a  constitutional 
argument  that  it  must  be  done  by  members? 

Mr.  Stokes.  I'm  not. 

Chairman  Hamilton.  Okay.  Because  of  the  use  in  the  Constitu- 
tion of  the  word  "may." 

Mr.  Stokes.  Right. 

Chairman  Hamilton.  Mr.  Emerson. 

Mr.  Emerson.  Thank  you,  Mr.  Chairman. 

Actually,  you  have  both  given  very  excellent  testimony  and  in 
large  measure  have  answered  questions  that  I  wanted  to  ask  of 
you.  But  let  me  come  at  you  perhaps  in  a  little  different  perspec- 
tive and  restate  the  questions. 

Thank  you  for  your  testimony,  both  of  you,  and  also  for  the  won- 
derful job  that  you  have  done  as  long  as  I  have  known  each  of  you 
in  your  respective  capacities.  Frankly,  I  have  never  heard  anything 
from  members  of  the  House  that  they  thought  you  were  doing 
other  than  absolutely  required  of  you  and  doing  it  in  a  very  fair 
manner.  As  a  matter  of  fact,  I  don't  know  any  two  members  of  the 
House  who  are  held  in  higher  regard  than  the  two  gentlemen 
before  us  for  that  very  reason. 

Senator  Lott  testified  before  us  the  other  day.  He  somewhat  cau- 
tiously suggested  that  the  House  procedures  on  ethics  were  superi- 
or to  those  of  the  Senate,  and  that  the  Senate  could  learn  from  the 
House.  Do  you  see  a  need  to  align  the  two  systems  and  perhaps 
even  create  a  joint  ethics  committee,  or  should  the  systems  remain 
independent? 

Mr.  Stokes.  I'm  not  sure  that  I  could  speak  as  an  expert  in  that 
respect,  Mr.  Emerson.  I  do  agree  with  Senator  Lott  that  the  House 
is  probably  ahead  of  the  Senate  in  terms  of  the  matters  that  we 
have  undertaken  and  placed  in  position,  particularly  as  it  relates 
to  the  advice  and  education  aspects  of  the  House  operation. 

I  would  think  that  in  terms  of  both  institutions,  there  is  a  great 
similarity  in  terms  of  the  kind  of  matters  that  come  before  both 
ethics  committees,  that  is  the  House  and  the  Senate.  But  I  would 
think  for  institutional  reasons  we  probably  ought  to  keep  them  sep- 
arate and  apart.  I  would  not  think  that  a  joint  committee  as  such 
would  necessarily  serve  the  purposes,  or  the  best  purposes,  of  both 
the  House  and  the  Senate. 
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Mr.  Emerson.  Well,  what  about  merging  the  rules  as  they  relate 
to  ethics,  so  that  Senators  and  Representatives  are  judged  by  the 
same  standards  on  the  same  kinds  of  issues?  That  would  accommo- 
date your  keeping  things  separate,  but  should  the  rules  be  merged 
so  that  we  do  have  a  single  set  of  standards? 

Mr.  Stokes.  I  think  there  is  merit  to  considering,  at  least  giving 
serious  thought  to  that  possibility.  I  would  think  that  that  has  a 
great  deal  of  merit.  So  there  is  no  difference  between  the  two  in 
terms  of  the  ethics  and  the  process  for  enforcing  the  ethics  of  both. 

Mr.  Emerson.  Thank  you. 

Chairman  Hamilton.  Jim? 

Mr.  Hansen.  No  disrespect  to  our  friends  in  the  other  body,  but 
as  we  go  around  the  country,  especially  when  one  of  these  cases  is 
highlighted,  like  the  check  cashing  problem  we  were  in  last  year, 
the  Speaker  and  others,  the  press  would  constantly  ask  me  ques- 
tions about  the  Ethics  Committee.  "You're  doing  a  poor  job,  how 
come  you  don't  do  a  better  job?"  Then  they  would  go  to  the  Keat- 
ing Five  and  things  such  as  that. 

I  can't  remember  one  case  that  I  could  shrug  my  shoulders  and 
say,  that's  the  other  body,  we  don't  have  much  to  do  with  those 
folks.  And  I  guess  very  candidly,  in  all  reality,  I  seriously  doubt  if 
whatever  we  told  them  they  would  do  it  anyway.  But  that's  their 
business.  I  do  feel  that  we  have  come  up  with  some  awfully  good 
ideas  and  I  think  we  have  been  rather  successful  in  what  we  have 
been  able  to  do. 

But  I  think  most  of  the  criticism  has  come  from  the  other  body, 
and  whether  it's  justified  or  not  I  wouldn't  be  in  a  position  to 
judge.  But  I  think  they  would  be  wise  to  look  at  some  of  the  rules 
that  we've  come  up  with  and  how  successful  we've  been.  And  I 
think  anybody  who  looks  at  another  individual  or  another  body  to 
see  if  they  have  been  successful  and  somewhat  copy  what  they 
have  been  able  to  do.  But  in  reality,  I'm  not  sure  the  Senate  would 
pay  much  attention  to  us. 

Mr.  Emerson.  Well,  you  know,  another  area  here  that  you've 
talked  a  lot  about  is  that  of  perception,  the  prevailing  perception  of 
institutional  bias.  The  public,  I  think,  generally  perceives  that  any- 
thing short  of  expulsion  or  hanging  is  a  whitewash.  I'm  not  sure 
you  ever  really  get  over  that  problem. 

But  is  there  a  mechanism  in  your  view  by  which  we  could  con- 
vince a  skeptical  public  that  the  ethics  procedures  are  fair  and  rea- 
sonable? You  know,  a  concern  I  have,  it  enters  into  so  many  differ- 
ent realms,  is  that  the  media,  particularly  the  national  electronic 
media,  is  willing  to  take  almost  any  story  and  exacerbate  it.  They 
do  so  little  to  educate  ore  elucidate. 

Whereas,  in  order  for  the  public  to  have  a  real  understanding  of 
what's  going  on,  they  need  to  understand  more  of  the  facts  and  the 
details.  There  needs  to  be  more  reporting  on  reality  and  less  accu- 
sation relating  to  perception.  But  how  do  you  ever  address  that? 
How  do  you  ever  really  come  to  grips  with  that? 

Mr.  Stokes.  That's  a  very  difficult  problem,  Mr.  Emerson,  be- 
cause one  of  the  most  unfair  things  we  can  do  during  the  process  or 
the  course  of  any  case  pending  before  the  ethics  committee  is  to  be 
issuing  press  releases  and  statements  regarding  the  charges  under 
which  a  member  of  Congress  is  faced.  I  have  always  insisted,  the 
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times  I  have  chaired  that  committee,  that  we  conduct  our  business 
as  a  grand  jury  would,  that  in  order  to  protect  the  individual,  in 
order  to  protect  the  rights  of  the  public,  that  we  have  a  responsibil- 
ity to  do  our  work,  to  do  it  quietly,  professionally,  efficiently,  and 
then  when  we  have  come  to  a  conclusion,  to  bring  out  whatever  the 
charges  are. 

Now  that  process  does  not  always  work  in  terms  of  being  able  to 
give  the  media  what  they  want,  the  meat  that  they  want  to  hang 
on  the  front  page  to  sell  newspapers  with.  But  I  don't  think  it's  our 
responsibility  to  help  them  sell  newspapers.  And  if  in  that  process 
we  do  not  get  the  full  story  across  appropriately  to  the  public, 
that's  just  one  of  the  problems  I  think  we  have  to  encounter. 

Mr.  Hansen.  You  know,  the  history  of  the  West  is  that  when 
people  got  all  uptight  about  something,  a  good  hanging  calmed 
them  down.  You  drag  some  poor  guy  out  and  hang  him,  and  then 
everyone's  happy.  On  the  other  side  of  the  coin,  we  got  the  wrong 
guy  occasionally.  As  I  read  the  history  of  some  of  my  ancestors, 
they  got  the  wrong  guy,  but  everyone  felt  good  about  it. 

Unfortunately,  we  get  the  same  thing.  Something  breaks  around 
here  and  the  public  just  gets  irate.  During  the  bank  scandal,  we 
had  thousands  of  calls  that  came  in  for  the  Ethics  Committee  and 
to  our  offices.  And  as  I  was  ranking  on  that,  everyone  was  saying 
Well,  boy,  throw  those  guys  out.  We  want  them  out  of  Congress. 
And  on  the  other  hand,  it  took  a  lot  of  time,  we  just  pored  over 
reams  of  paper.  We  went  back — we  could  have  gone  back  and 
picked  up  Abraham  Lincoln,  you  know,  that  thing  started  in  1837, 
if  we  had  wanted  to  do  it,  and  some  people  wanted  us  to.  We  elect- 
ed not  to  do  that. 

But  in  reality,  I  would  have  to  agree  with  Lou  Stokes.  Where  you 
have  due  process,  if  you  are  just  going  to  talk  about  everything 
that  comes  about,  it  seems  to  me  totally  unfair.  However,  in  that 
banking  one,  we  decided.  Matt  McHugh  was  heading  that  at  the 
time,  we  decided  possibly  a  progress  report  to  the  press  would  be 
important.  We  let  them  know  what  we  were  doing. 

I  was  a  little  disappointed  in  some  of  our  press  meetings.  We 
tried  to  be  very  objective,  we  tried  to  be  analytical,  we  tried  to  be  a 
responsible  group.  And  they  just  wanted  blood,  in  many  instances. 
Some  of  them  were  very  responsible,  some  did  a  good  job.  I  don't 
mean  to  castigate  all  the  press,  please  don't  take  it  that  way. 

I  think  that's  a  tough  one,  Bill,  on  how  to  answer,  is  how  do  you 
take  care  of  this  thing,  and  how  do  you  protect  that  person.  Be- 
cause first  and  foremost,  the  individual  does  have  a  right  to  have  it 
all  brought  out  and  someone  to  do  it  in  a  manner  that  we're  not 
trying  him  in  the  press. 

I  guess  I  would  always  come  down  on  the  side  that  maybe  it's 
best  to  keep  the  confidentiality  of  this  thing  ahead  if  we  can,  possi- 
bly with  the  discretion  and  kind  of  on  a  retail  basis  of  the  chair- 
man and  the  ranking  member.  I  think  they  should,  though,  maybe 
be  just  a  wee  bit  open  as  to  what  we're  doing,  that  we  are  doing 
something,  we're  not  just  sitting  there. 

I  think  that's  why  the  press  becomes  frustrated,  they  don't  think 
we're  doing  anything.  "Well,  you  guys  are  doing  something  else,  we 
want  you  to  get  on  this  and  get  ahead  with  it,  get  something  done." 
And  maybe  if  we  could  let  it  out  some  way  that  what  we're  doing. 
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the  steps  we're  taking,  without  in  any  way  prejudicing  the  situa- 
tion, maybe  that  would  be  a  step  forward. 

Mr.  Emerson.  Thank  you  both  very  much. 

Chairman  Hamilton.  Senator  Lugar? 

Senator  Lugar.  Thank  you,  Mr.  Chairman.  It  was  good  to  hear 
from  both  of  you  gentlemen,  and  I  would  just  say  as  one  Senator, 
we  would  take  your  advice  seriously  and  constructively. 

The  impression  I  have  that  comes  from  Mr.  Stokes'  testimony  in 
which  he  describes  how  the  process  works,  that  seven  Democrats 
and  seven  Republicans  meet  to  see  whether  a  complaint  merits  fur- 
ther inquiry,  and  if  it  does  the  chair  and  ranking  member  appoint 
a  four  to  six  member  investigative  subcommittee,  and  then  they 
proceed  if  they  find  merit  or  some  difficulty  there,  onto  a  state- 
ment of  alleged  violation  and  then  the  group  meets  again  to  see 
whether  there  is  clear  and  convincing  evidence. 

In  the  last  testimony  we  heard  in  our  hearing,  the  question  was 
raised  about  the  time  frame  and  the  number  of  steps  involved  here. 
I  just  wonder,  from  your  experience  and  taking  a  look  at  the  gener- 
al grand  jury  system  in  the  country,  whether  there  is  a  possibility 
of  truncating  this  procedure,  however  well  it  may  have  worked  for 
you,  so  that  some  group  to  begin  with  decides  whether  there  is 
reason  for  indictment  or  there  is  something  there,  and  the  second 
time  through  you  have  the  trial. 

We  have  found  at  least  on  our  side  our  members  are  complaining 
that  the  preliminary  steps  are  so  arduous  and  time  consuming  and 
expensive  in  terms  of  legal  costs,  as  well  as  the  press  coverage  of 
each  of  these,  almost  gives  the  view  that  it  is  a  trial,  when  in  fact 
people  were  in  some  preliminary  finding.  And  it  jeopardizes  the 
committee  about  two  or  three  times,  because  at  each  stage,  the 
charge  of  a  cover-up  or  finding  some  extenuating  circumstance  are 
leveled  to  members  of  the  ethics  committee. 

Is  there  any  possibility  in  either  house,  yours  or  ours,  if  we  were 
to  have  different  systems,  of  having  first  of  all  a  pretty  good  idea  of 
whether  there  is  a  lot  there,  and  then  the  second  time  through, 
having  the  trial,  and  if  you  have  the  trial  just  with  the  ethics  com- 
mittee, maybe  having  the  overall  body  say  yes  or  no  with  regard  to 
the  findings,  and  thus  compressing  the  whole  consideration? 

Mr.  Stokes.  Senator  Lugar,  several  factors  enter  into  trying  to 
give  you  a  good  answer  to  your  question.  Under  the  House  proce- 
dure, of  course,  a  complaint  can  be  filed  against  a  member  by  any 
member  of  the  House.  Also,  any  person  who  has  presented  a  com- 
plaint to  three  members  of  the  House  who  have  refused  that  indi- 
vidual, if  they  have  a  signed  complaint,  they  can  then  file  it  and 
that  will  initiate  what  we  call  a  valid  complaint. 

And  at  that  point,  we  have  to  do  something.  And  that  is,  we  go 
into  that  preliminary  stage  where  we  ascertain  whether  or  not 
there  is  a  necessity  to  look  further  into  the  matter.  And  at  that 
juncture,  that  can  be  done  fairly  quickly,  I  think.  Because  the  sole 
question  is,  does  it  merit  further  inquiry.  And  if  the  committee  by 
majority  vote  feels  that  it  does  merit  further  inquiry  at  that  point, 
it  would  then  be  the  chairman  and  the  ranking  member's  job  to 
appoint  the  investigative  committee. 

And  so  the  process,  and  of  course  how  long  that  process  takes  is 
going  to  depend  upon  how  involved  the  case  is  in  terms  of  the  in- 
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vestigation  itself.  Then  providing  for  the  adjudicative  aspect,  that 
can  occur  very  quickly,  too,  I  think.  Because  once  the  investigative 
subcommittee  has  conducted  their  work,  then  it's  turned  over  to 
the  adjudicative  group  and  of  course  the  full  body  has  to  come  back 
again  and  make  whatever  recommendations  are  going  to  be  made. 

It's  difficult  to  see  how  you  can  avoid  those  three  processes  in 
order  to  try  and  be  fair  and  have  a  due  process  type  of  inquiry.  But 
I  guess  the  bottom  line  is,  I  see  great  difficulty  in  being  able  to 
truncate  the  procedure  much  more  than  that. 

Senator  Lugar.  Do  you  have  any  other  objections? 

Mr.  Hansen.  If  I  may.  Senator,  unfortunately  the  press  coverage 
precedes  our  investigation.  That's  going  along  for  maybe  two  or 
three  weeks  before  we  really  get  a  hold  of  it.  So  it  looks  like  we're 
going  slower  than  we  are.  And  then  as  Chairman  Stokes  pointed 
out,  the  nature  of  the  thing.  We  had  one  member  at  one  time  that 
was  borrowing  money  from  his  campaign  and  investing  it.  And  he 
started  two  corporations  to  invest  the  money  in.  And  there  was 
money  flying  all  over  the  place. 

So  we  had  to  get  an  auditor  in,  we  had  to  get  a  group  of  account- 
ants in.  It  took  us  forever,  and  that  thing  was  just  ending  at  the 
same  time  the  press  was  going  wild.  Other  cases  are  much  easier. 
And  some  cases  we  haven't  got  it  all  worked  out.  The  great  sex 
scandal  of  1982,  which  was  in  effect  made  up,  these  young  men 
didn't  confess  it  until  we  got  to  the  end  and  found  out  that  a  re- 
porter for  CBS  set  them  up.  And  really,  you  would  lay  it  right  at 
the  feet  of  that  reporter  if  people  ever  go  back  and  read  the  thing. 

But  that  didn't  fall  out  until  maybe  we  were  8  or  9  months  into 
it.  We  found  all  this  information  out.  Of  course,  they  didn't  say 
much  about  it  when  they  got  on  TV  that  night.  That  thing,  I  don't 
think  the  American  public  to  this  day  understands  what  happened. 

But  the  nature  of  the  beast  we're  dealing  with  almost  is  the  driv- 
ing force  of  how  long  it  takes.  I've  seen  some  that  we've  had  them 
out  in  no  time  at  all,  because  it  was  so  obvious.  I  would  say  a  true 
confession,  we  could  count  it  out,  we  could  go  to  it,  handle  it  and 
move  on  it.  But  most  of  them  don't  fall  in  that  category.  They 
become  very  complex  in  the  nature  that  we  have  to  go  to. 

And  I  don't  think  the  public  realizes  it  costs  an  awful  lot  of 
money  to  hire  people  to  go  to  these  things,  and  we  bring  in  inde- 
pendent counsel  and  we  send  attorneys  around  to  depose  people  all 
over  the  United  States.  It  becomes  a  rather  complicated  thing  to 
deal  with. 

Senator  Lugar.  This  is  my  second  question,  and  that  is,  I  sup- 
pose to  the  extent  which  the  Senate  and  the  House  ought  to  be  in- 
volved in  these  cases  at  all,  just  to  be  the  devil's  advocate  for  a 
moment,  why  could  not  a  member  of  Congress  who  has  violated  the 
law  be  tried  in  a  court  totally  outside  the  picture?  In  other  words, 
why  do  we  become  involved  in  these  trials  to  begin  with? 

And  I  appreciate  one  overall  answer  that  we've  heard,  that  both 
bodies  have  to  be  judges  of  the  conduct  of  the  members  and  main- 
tain the  integrity  and  the  decorum,  conduct  unbecoming  the  House 
or  the  Senate.  But  we  have  found,  of  course,  as  we  heard  Senator 
Lott  and  others  that  on  the  Senate  side  at  last,  our  code  of  conduct 
is  vague,  and  in  many  areas  doesn't  cover  a  lot  of  things  at  all.  We 
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are  in  the  process  of  sort  of  writing  the  law  as  we  proceed  on  what 
common  sense  would  tell  us  is  unbecoming  conduct. 

I'm  just  simply  wondering  whether  one  solution  to  the  ethics 
committee  problem  is  not  to  have  one,  and  just  to  say  to  persons 
who  file  complaints  to  see  the  local  court  system  or  State  court  or 
the  Federal  court  and  let  them  try  your  case.  As  it  stands,  it  ap- 
pears to  me  that  we're  really  caught  in  the  worst  of  worlds  in 
which  we  don't  have  the  normal  procedures  of  the  bar  and  the 
court  system,  and  it's  not  that  we're  amateurs  flailing  about,  but  in 
a  way  that's  the  perception  of  many  of  our  trials  here. 

Mr.  Stokes.  I  think.  Senator  Lugar,  what  you  probably  run  into 
there  is  again  the  public  perception  of  the  problem.  While  the  news 
media  is  generating  all  of  this  media  attention  to  the  fact  that  a 
member  of  Congress  has  gotten  into  this  type  of  trouble  or  is  in- 
volved in  a  case  in  court  or  has  been  indicted,  things  of  this  sort, 
the  public  is  wondering  how  can  this  member  of  Congress  be  sitting 
up  there  in  Congress  every  day  making  laws  and  acting  as  though 
nothing  is  wrong,  and  this  person  is  under  indictment  or  under 
trial,  things  of  this  sort. 

What  we  have  done  in  the  House  generally  is  not  get  out  ahead 
of  the  courts.  We  wait  for  the  court  process  to  take  place,  if  a 
person  has  been  indicted.  We  do  not  interfere  with  an  investigation 
at  the  same  time  that,  say,  the  Justice  Department  is  investigating 
for  the  very  reason  that  we  may  interfere  or  in  some  way  obstruct 
the  process  of  justice. 

So  in  most  cases,  after  the  action  has  been  taken  through  the 
courts,  then  still  the  lingering  question  is,  and  let's  assunie  the 
person  has  been  convicted,  is  that  person  fit  to  be  serving  in  the 
United  States  Congress  as  a  convicted  felon.  And  of  course  you've 
got  to  take  some  action  on  behalf  of  either  body  to  deal  with  that 
particular  situation.  So  I  would  say,  I  can't  see  a  method  by  which 
you  can  abolish  ethics  committees  in  other  body. 

Mr.  Hansen.  I'd  like  to  add  to  that,  if  I  may.  Senator,  that  it's 
kind  of  like  criminal  and  civil  rules.  They  are  different.  So  we 
could  find  a  lot  of  rules  that  apply  to  the  House  and  the  Senate 
that  we  have  adopted  over  the  years  that  wouldn't  fall  in  the  cate- 
gory of  a  court. 

But  yet,  they  would  bother  the  populace  and  our  constituents 
here,  and  they  bother  us,  to  see  someone  in  violation.  So  that  it 
wouldn't  come  directly  under  the  Justice  Department,  we  have 
those  cases  all  the  time.  I  think  that  because  we  have  established 
our  own  rules,  it  would  be  difficult  to  take  those  out  of  the  param- 
eters of  the  House  and  the  Senate. 

And  as  Lou  pointed  out,  we're  constantly  dealing  with  the  Jus- 
tice Department.  Letters  are  going  back  and  forth  on  many,  many 
cases,  and  we'll  say,  OK,  we'll  stop,  and  we'll  wait  until  you  get 
this  thing  worked  out.  In  some  cases  it's  worked  both  ways.  In 
some  cases  they've  waited  for  us  while  we  got  something  worked 
out  before  they  went  ahead. 

I  think  it  would  be  rather  difficult  to  turn  it  over  to  a  civil  or 
criminal  court  of  some  kind  if  it  doesn't  really  fall  within  the  pa- 
rameters of  their  jurisdiction. 

Senator  Lugar.  Well,  that  might  be  true,  but  as  Congressman 
Stokes  was  saying,  there  is  respect  paid  to  the  Justice  Department, 
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a  core  system  if  someone  is  indicted,  or  maybe  is  about  to  be.  I'm 
just  still  confused  over  the  kinds  of  things  that  we  are  trying  here 
that  cannot  be  tried  somewhere  else. 

For  example,  in  the  case  of  the  so-called  Keating  Five,  a  question 
there  is  influence  peddling  or  misuse  of  authority  or  what  have 
you.  Somebody  could  file  either  a  civil  or  criminal  suit  with  regard 
to  that  situation,  I  could  think.  Sexual  harassment  is  a  situation,  if 
the  rights  of  the  male  or  female  have  been  violated,  somebody 
could  file  a  suit,  and  gain  compensation  in  the  courts. 

Chairman  Hamilton.  Would  the  Senator  yield? 

Senator  Lugar.  Yes. 

Chairman  Hamilton.  I  think  he's  at  an  important  point.  There 
is  always  confusion  in  these  ethics  cases  between  the  relationship 
of  a  member  to  follow  the  code  of  conduct  that  we  have  in  the 
House,  for  example,  and  the  criminal  law.  And  I  think,  the  way  I 
see  it,  I  don't  know  if  you  agree  with  this  or  not,  but  the  standards 
for  serving  in  the  Congress  ought  to  be  higher  than  whether  or  not 
you  have  committed  a  felony. 

Our  code  of  conduct  says  that  a  member  of  the  House  of  Repre- 
sentatives, the  principal  rule  is,  that  a  member  of  the  House  of 
Representatives  must  act  in  such  a  way  as  to  reflect  credit  on  the 
institution.  And  everything  really  follows  from  that  basic  premise, 
and  we  have  now  put  into  the  code  of  conduct  a  lot  of  very  detailed 
financial  rules,  for  example. 

But  the  rule  is  that  you  act  in  such  a  way  as  to  reflect  credit  on 
the  institution.  So  what  I'm  suggesting.  Senator  Lugar,  is  that  I 
think  the  House  at  least  is  premised  on  a  difference  here.  And  it  is 
quite  possible  to  imagine  a  case,  and  we've  had  them,  where  a 
person  is  not  guilty  of  any  crime  as  such  but  nonetheless  has  acted 
in  such  a  way  that  does  not  reflect  credit  on  the  House. 

And  you're  charged  with  the  responsibility  of  judging  not  wheth- 
er a  member  has  committed  a  crime,  that's  not  your  business.  Your 
job  is  to  determine  whether  or  not  a  member  has  acted  in  such  as  a 
way  as  to  reflect  credit  on  the  House. 

Senator  Lugar.  Mr.  Chairman,  if  I  could  respond,  continuing  the 
dialogue,  is  it  possible  that  the  role  of  the  Ethics  Committee  could 
be  to  separate  the  two  situations?  In  other  words,  if  clearly  the  vio- 
lation appears  to  be  something  that  is  a  law  violation,  fairly  clear 
of  some  statute  being  broken,  that  the  committee  refers  all  the  par- 
ties over  to  the  court  system. 

If  in  fact  it  falls,  as  you  say,  in  the  higher  standards  situation,  in 
which  perhaps  a  law  currently  has  not  been  broken,  but  it  really  is 
a  nuance  or  more  than  that  of  conduct,  then  the  Ethics  Committee 
will  say,  this  is  for  us.  It  seems  to  be  there  is  a  confusion  right  now 
in  which  the  check  cashing  business,  sexual  harassment  or  Keating 
Five,  are  all  on  the  Ethics  Committee.  All  I'm  saying  is  maybe  we 
ought  to  make  a  more  clear  jurisdiction  as  to  those  things  that 
head  to  the  court  system  and  those  things  that  are  of  the  higher 
conduct  type  that  Ethics  Committees  deal  with. 

Mr.  Hansen.  I  would  say  if  I  may.  Senator,  that  some  of  them 
would  fall  under  both  jurisdictions,  in  a  way.  The  people  expect  us 
to  clean  up  our  act,  because  possibly  we  should  not  have  a  member 
within  our  group,  our  body,  that  would  perform  in  such  a  way  and 
still  on  the  other  hand,  it  will  go  to  a  criminal  situation.  And  as 
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you  point  out  very  correctly,  a  lot  of  people  could  initiate  suits 
against  people,  and  I'm  sure  there  are  plenty  of  laws,  and  we  are 
getting  more  every  day,  in  which  to  come  up  with  something  if 
they  wanted  to  do  it. 

We  have  a  rule  43  which  we  kind  of  call  the  catch-all  rule  that 
says  your  conduct  doesn't  bring  disrespect  to  the  House.  It's  almost 
like  beauty  is  to  the  eye  of  the  beholder.  Some  people  think  smok- 
ing a  cigar  in  the  back  of  the  room  is  bringing  discredit  to  the 
House  and  other  people  make  it — it's  just  kind  of  where  you  want 
to  take  it. 

We  have  to  paw  through  all  those  things,  and  you  would  be  sur- 
prised at  the  amount  of  allegations  that  come  in,  especially  during 
an  election  year,  to  members  of  the  House.  We  candidly  have  to  act 
as  a  screening  committee  to  start  with,  and  we  throw  many  of 
those  out  because  we  don't  think  they  are  meritorious  enough  to 
bring  before  the  committee  to  discuss. 

But  I  would  agree  with  your  conclusion,  but  I  would  be  a  little 
apprehensive  on  the  idea  of  saying  that  the  Ethics  Committee 
would  screen  it  and  say,  well.  Justice  takes  this  one,  we  take  the 
other  one,  because  candidly,  as  I  have  found  it,  we  would  both  oper- 
ate within  the  bounds  of  it.  The  House  or  the  Senate,  to  clean  up 
their  branch,  and  let  the  person  out,  because  they  didn't  feel  to,  or 
do  something  to  censure  or  reprimand,  expel,  and  contrary  to  popu- 
lar belief,  we  don't  have  too  many  tools  in  our  bag  to  play  with. 

We  can  send  them  a  letter,  which  we  have  done,  we  can  repri- 
mand them  where  they  stand  up,  we  have  an  hour  in  the  well.  I 
think  in  reprimand  the  Speaker  said  something.  Essentially  they 
have  to  come  into  the  well,  turn  around  and  face  the  people.  It's 
not  a  real  big  deal.  If  anywhere,  maybe  we  ought  to  look  at  some  of 
the  things  we  do. 

Of  course,  the  bad  one  is  to  expel  them.  But  we  don't  have  the 
tools  that  a  priest  has  or  a  bishop  has  or  a  court  has,  in  many  in- 
stances. We  just  have  so  many  things  that  we  can  do  with  a  person. 
But  I  definitely  feel  that  both  parties,  in  many  cases,  would  take 
jurisdiction  and  do  something  to  the  person. 

Mr.  Stokes.  I  would  just  add,  Jim  has  mentioned  rule  43  in  the 
House,  which  was  also  referred  to  by  the  Chairman,  where  you 
make  reference  to  the  conduct  of  a  member  not  reflecting  credibly 
on  the  Houses.  I  don't  know  of  any  rule  that  has  caused  the  Ethics 
Committee  more  trouble  in  trying  to  ascertain  what  in  effect  is 
conduct  that  does  not  reflect  credibly  on  the  House. 

I  remember  a  great  deal  of  conversation  that  took  place  between 
members  on  the  committee  and  members  off  the  committee  about  a 
year  or  so  ago,  where  a  member  was  involved  in  a  sexual  matter  in 
court  with  a  person  who  was  under  age.  The  question  was,  sure, 
that's  a  matter  the  courts  ought  to  handle.  But  does  that  reflect  in 
a  way  that's  credible  in  terms  of  the  House?  And  there  was  a  great 
deal  of  discussion,  both  in  that  committee  and  outside  the  commit- 
tee, on  that  type  of  matter. 

But  as  Jim  says,  it  is  going  to  be  very  difficult  for  us  to  pick  and 
choose  on  this  type  of  thing.  I  think  you  have  to  have  something  in 
place  to  deal  with  any  type  of  situation  that  may  reflect  in  some 
manner  on  either  institution. 
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Senator  Lugar.  I  would  agree.  Let  me  just  conclude  by  saying 
that  one  dilemma  I  have  with  all  of  the  discussions  we  have  had  on 
this  is  the  one  of  substituting  our  judgment  for  the  constituents 
who  elected  the  person  to  begin  with,  and  particularly  when  you 
have  rule  43,  which  is  extremely  vague.  And  people  don't  misuse 
their  authority  in  the  ethics  committees,  and  I  commend  you  for 
your  operation,  I  think  our  people  have  done  a  good  job. 

But  let's  take  a  sad  situation  in  our  democracy,  in  which  a  group 
of  people  said  of  a  member,  we  think  his  conduct  is  totally  repre- 
hensible and  we  don't  want  him.  And  we  expel  him.  And  the  press 
and  the  constituents  might  say,  well,  we  don't  think  this  conduct 
was  that  objectionable  at  all.  As  a  matter  of  folks,  you  folks  just 
disagreed  with  him,  or  he  was  so  radical  in  his  point  of  view  that 
he  was  disruptive.  I'm  not  certain  where  even  free  speech,  quite 
apart  from  free  conduct,  enters  into  something  that  has  this  degree 
of  vagueness. 

But  I  just  simply  throw  that  out  as  something  that  sort  of  under- 
lies all  of  this.  Where  does  our  jurisdiction  end  in  terms  of  expel- 
ling people,  even  though  clearly  a  convicted  felon,  there  is  some  in- 
dependent judgment  out  there  of  breakage  of  the  law  that  offers 
some  sustenance  for  that  kind  of  judgment? 

Mr.  Stokes.  I  think  if  you're  talking  about  as  severe  a  punish- 
ment as  expulsion,  I  think  the  system  sort  of  takes  care  of  that 
type  of  thing.  It  generally  is  something  of  a  most  reprehensible  sort 
of  thing  that  would  be  unconscionable  to  even  think  of  having  such 
an  individual  continue  to  remain  in  either  body. 

And  I  think  when  you  look  on  the  House  side,  we've  got  punish- 
ments that  range  all  the  way  from  expulsion  down  to  a  letter  of 
reproval  with  censure  in  between,  reprimand  also  in  between.  I 
think  just  the  nature  of  those  types  of  punishments  well  may  take 
care  of  that  basic  type  of  problem  once  you  can  get  the  vagueness 
out  of  the  rule  itself. 

Mr.  Hansen.  Don't  you  think,  though,  that  all  members  realize 
the  final  arbitrator  is  their  constituency?  They've  got  to  go  out  and 
face  them,  and  you  alluded  to  something  that  really  happened.  We 
had  a  Congressman  who  was  expelled  from  the  House,  if  you  read 
the  history  of  the  House,  went  back  to  his  constituents  and  he  was 
reelected.  And  of  course,  if  he  comes  back,  no  problem.  He  has  the 
opportunity  to  do  that.  And  I  think  everyone  should  realize, 
they've  got  to  go  out  and  face  the  folks.  And  they  are  the  ones  that 
will  make  the  determination. 

Chairman  Hamilton.  I  want  to  remind  members,  we  have  a 
second  panel  here  of  very  distinguished  scholars  after  these  gentle- 
men. Senator  Domenici  and  then  Mr.  Spratt.  Senator  Domenici? 

Senator  Domenici.  Thank  you  very  much,  Mr.  Chairman. 

Many  of  the  questions  and  themes  that  I  have  in  mind  have  been 
put  on  the  table  and  I  don't  intend  to  repeat  them  at  all.  I  want  to 
thank  both  of  you  for  not  only  appearing,  but  I  think  anybody 
that's  listening  today,  that's  wondering  whether  we  have  in  the 
United  States  House  some  very  principled  people  in  these  positions, 
would  leave  this  part  of  the  hearing  very  upbeat  of  what  you  must 
be  about  and  what  you  must  be  doing. 

And  I  think  ultimately  that's  what  this  whole  process,  this  whole 
thing  is  about,  to  make  sure  that  the  people  believe  that  we  are 
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conducting  ourselves  through  these  ethics  processes  in  a  way  that 
is  consistent  with  the  basic  understandings  of  fairness  and  service 
that  the  American  people  believe  and  trust  in  over  the  years. 

However,  rather  than  talk  about  the  procedures  and  processes 
from  the  standpoint  of  making  sure  we  get  more  people  and  fmd 
more  people  guilty,  which  sort  of  seems  like  is  in  the  air,  and  Rep- 
resentative Hansen,  I  really  agree  with  you  that  what  we've  got 
right  now  is  kind  of  tumult  out  there,  and  then  you  alluded  to  the 
West,  that  it  was  that  way  all  the  time,  and  then  after  a  hanging, 
everybody  got  confident  that  we  had  real  law  enforcement,  right? 

I  think  that's  sort  of  what's  out  there  a  bit.  I  don't  think  that's 
because  members  of  Congress  misbehave  more  than  other  people  in 
this  country.  I  think  it's  because  people  have  less  confidence  and 
trust  in  our  institutions  and  there  must  be  something  wrong  with 
the  members  and  they  will  quickly  grab  on  to  almost  anything  as 
will  the  media. 

So  maybe  I  could  ask  you  this  without  divulging  personalities. 
Would  you  estimate,  either  of  you,  how  many  of  the  complaints 
against  House  members  that  have  made  any  news  at  all,  that  have 
hit  the  news  in  any  way  at  all,  that  you  have  concluded  were  politi- 
cally motivated  from  the  beginning? 

Mr.  Stokes.  I  don't  think  I  can  say,  though  maybe  Jim  can,  how 
many  I  would  estimate.  But  let  me  say,  there  are  an  enormous 
number  of  frivolous  complaints  that  are  filed  against  members, 
particularly  in  the  political  season.  To  the  degree  that  what  we  did 
on  the  House  Ethics  Committee  was  adopt  a  resolution  that  we 
would  not  consider  any  complaints  60  days  prior  to  an  election. 
And  that  was  necessitated  by  the  fact  that  it  has  just  become  com- 
monplace for  opponents  to  file  a  frivolous  complaint  against  an  in- 
cumbent and  then  be  able  to  get  good  media  attention  in  that  Con- 
gressional district. 

With  that  realization,  the  only  way  we  could  be  fair  was  to  enact 
such  a  rule.  But  I  can  say  to  you,  there  are  a  large  number  of  those 
types  of  complaints.  I  can't  give  you  an  exact  figure. 

Mr.  Hansen.  Senator,  I  probably  couldn't  give  you  an  exact 
figure  either,  but  I  agree  with  what  Lou  pointed  out.  In  an  election 
year  they  just  heat  up.  And  that  seems  to  be  the  standard  proce- 
dure, to  send  one  in  on  your  opponent,  regardless  how  frivolous, 
how  infinitesimal  the  issue  may  be,  they  will  come  up  with  that. 

And  it  seems  to  be  the  kiss  of  death  if  you  have  an  ethics  viola- 
tion hanging  over  your  head,  you're  dead  in  the  next  election.  Look 
on  this  bank  scandal.  Most  of  them  resigned  right  off  the  bat,  and 
a  lot  of  people  lost  their  elections  because  of  that.  Whether  or  not 
it  was  blown  out  of  proportion,  I'm  not  in  a  position  to  judge. 

But  I  would  surely  agree  that  the  vast  majority  of  allegations 
that  come  against  a  member  are  frivolous  and  without  merit.  I 
have  tried  to  paw  through  most  of  the  with  some  of  our  staff.  I  get 
many  of  them  in  the  mail  that  come  to  me.  Somebody  to  the  right 
wing  or  the  left  wing  doesn't  like  the  way  somebody  voted  on  some- 
thing, they  think  it's  totally  unconstitutional,  and  that  person 
should  be  thrown  out  of  Congress  for  that.  We  ignore  the  vast  ma- 
jority of  them  because  they  are  frivolous,  they  are  without  merit. 
It's  totally  unfair  to  bring  them  up. 
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And  I  also  think  it's  unfair  for  the  Ethics  Committee  to  look  at 
areas  and  bring  members  in  on  some  of  these  frivolous  things  to 
explain  it.  Just  because  it  came  in  and  the  local  press  picks  it  up  is 
detrimental  to  them  and  totally  not  fair,  in  my  opinion. 

But  to  answer  your  question,  by  far — and  I'm  not  giving  a 
figure — but  the  vast  majority  of  them  are  without  merit  and  politi- 
cally inspired,  if  I  may  say  so. 

Senator  Domenici.  Let  me  just,  Mr.  Chairman,  for  the  record 
summarize  quickly  from  my  standpoint  where  I  think  we  are. 
We're  looking  for  new  mechanisms,  to  put  in  new  judges,  so  as  to 
speak.  Some  are  suggesting  that  we  ought  not  judge  our  own,  we 
ought  not  fact  find  on  our  own,  we  ought  to  have  outside  commis- 
sions, and  somebody  has  a  total  laymens'  commission,  others  want 
former  members.  Frankly,  I  very  much  want  to  be  part  of  reform 
that  has  the  following  quantities,  that  things  get  done  as  rapidly  as 
possible. 

Second,  that  since  complaints  become  political  these  days,  and 
you  almost  lose  an  election  even  if  vindicated,  if  you  go  through  a 
very  long  and  lengthy  ordeal  where  there  are  bits  and  pieces  every 
day  you  can't  sustain  it,  no  matter  how  lacking  in  guilt  you  were, 
it  seems  to  me  that  before  we  proceed  that  we  ought  to  make  these 
preliminary  decisions  that  there  is  nothing  to  it  very  quickly  and 
let  the  member  take  advantage  of  that  if  in  fact  there  has  been  any 
notoriety.  I  think  that's  got  to  get  out  there  and  get  out  there 
quickly. 

Third,  it  seems  to  me  that  in  our  body,  at  least,  when  you  are 
accused,  you  are  almost  like  a  defendant  in  a  felony  case  or  worse. 
You  spend,  I  understand,  $300,000  to  $500,000  on  a  number  of  these 
cases.  I  think  some  of  the.  Senators  couldn't  possibly  afford  it.  They 
have  had  to  have  fundraising  efforts  to  get  money  together  to  do  it. 
And  in  a  sense  they  are  up  against  a  very,  very  powerful  group, 
their  own  members  with  fantastic  legal  counsel,  these  legal  counsel 
now  are  the  finders  of  the  facts.  Now,  I'm  not  trying  to  say  we 
shouldn't  police  our  own. 

But  I  think  in  this  process,  for  the  benefit  of  the  institution,  we 
can't  have  Americans  thinking  that  they  can  just  frivolously  take 
on  a  member  here.  I  hope  the  press  doesn't  do  that,  if  there  aren't 
facts.  And  frankly,  I  think  it's  not  good  for  the  institution  for 
decent  Americans  to  know  they  may  have  to  go  through  this  and 
incur  this  kind  of  wrath  on  top  of  everything  else. 

So  I  believe  we  ought  to  do  everything  possible  to  simplify  this 
ordeal  for  everybody.  And  you  are  better  than  I  in  knowing  some 
can't  be  simplified.  Is  that  right? 

Mr.  Stokes.  That  is  correct.  And  what  happens.  Senator  Domen- 
ici, is  the  moment  you  start  an  investigation,  then  that  person  who 
has  filed  this  frivolous  complaint  goes  out  and  holds  it  up  for  the 
newspaper  article  and  starts  campaigning  on  it  and  of  course, 
while  you  have  not  been  able  to  come  to  any  conclusion,  every  day 
that  incumbent  has  to  face  some  new  charge  with  reference  to  the 
investigation  that's  ongoing. 

You  can't  overcome  the  fact  that  an  investigation  is  going  on, 
notwithstanding  the  fact  that  you  are  completely  vindicated  later, 
and  the  charges  that  you  were  under  investigation.  Ethics  Commit- 
tee investigation.  That's  why  we  set  the  60  day  rule. 
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Senator  Domenici.  Mr.  Chairman,  I  wonder  if  we  might,  without 
imposing  on  your  Ethics  Committee,  and  I  would  ask  the  same  of 
ours,  I  wonder  if  there  is  some  way  that  they  could  give  in  an 
anonymous  manner  some  landscape  picture  of  complaints,  the 
numbers  of  them,  the  essential  kind  of  charge,  what  happened  to 
them  over  a  period  of  3  or  4  years,  and  we  would  do  the  same. 

Chairman  Hamilton.  Without  reference  to  personality. 

Senator  Domenici.  Exactly. 

Chairman  Hamilton.  Yes.  I  think  it's  an  excellent  suggestion.  I 
will  ask  that  the  staff  contact  the  appropriate  committees  and  see 
if  we  can  get  a  view  of  it,  a  profile. 

Senator  Domenici.  You  see,  I  think,  Mr.  Chairman,  even  if  we 
use  that  in  our  deliberations  of  how  many  times  members  are  ac- 
cused, and  if  it  became  notorious  and  yet  it's  nothing,  this  is  some- 
thing we  ought  to  be  very  worried  about  in  terms  of  what  we're 
going  to  do  with  reform.  Because  reform  shouldn't  all  be  on  the 
side  of  let's  make  sure  we  kick  out  more  Senators  and  Representa- 
tives from  these  institutions. 

That  shouldn't  be  our  sole  purpose  and  have  good  people  like  you 
not  hearing  your  members.  That  shouldn't  be  our  sole  purpose 
here,  either.  It  should  be  justice  within  the  framework  of  a  demo- 
cratic electoral  process  and  representative  government,  which  is 
much  different  than  anything  else  in  these  judicial  systems  and  the 
like. 

Thanks,  The  Chairman. 

Chairman  Hamilton.  I  think  what  Senator  Domenici  is  asking  is 
really  an  expansion  on  what  you  have  in  part  on  page  eight  of  your 
testimony. 

Mr.  Spratt? 

Mr.  Spratt.  Thank  you,  Mr.  Chairman. 

I  was  not  here  to  hear  your  testimony,  but  I  was  able  to  read  it, 
and  I'm  sorry  I  didn't  get  to  hear  it.  And  I'm  not  sure  what  has 
been  asked  before,  but  at  the  last  hearing  we  had  opposing  points 
of  view.  We  had  members  who  came  and  said  that  if  an  outside  tri- 
bunal body  of  amateurs  or  body  of  ex-members  were  called  to  sit  in 
judgment,  ethical  judgment  of  members,  that  they  probably 
wouldn't  understand  the  context.  They  wouldn't  understand  the 
nature  of  the  work,  and  it  would  not  be  easy  for  them  to  pass  judg- 
ment because  they're  simply  not — it  would  not  be  peer  review  in 
the  proper  sense  of  the  word. 

On  the  other  hand,  we  had  members  who  came  and  said,  in  the 
eyes  of  the  public,  we  will  never  be  seen  as  impartial  and  disinter- 
ested, and  as  able  to  discipline  our  own  and  consequently  to 
redeem  the  public's  esteem  for  Congress  and  our  own  reputation, 
we  have  got  to  have  a  completely  outside  body  of  citizens  who 
would  sit  in  judgment.  And  the  last  two  witnesses  we  had  present- 
ed a  bill  that  they  had  filed  which  excluded  even  ex-members  from 
sitting  on  such  a  panel. 

Would  you  share  with  us,  please,  because  I  take  it,  particularly 
Mr.  Stokes,  from  your  testimony,  that  you  don't  think  well  of  such 
an  idea,  what  the  practical  problems  would  be  with  having  an  out- 
side body  of  citizens  to  in  effect  be  the  first  tier  of  an  ethical  adju- 
dication process? 

Mr.  Stokes.  Certainly,  Mr.  Spratt. 
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Let  me  first  start  with  the  fact  that  if  we're  excluding  former 
members  and  just  going  to  the  outside  public  as  such,  I  think  there 
would  be  some  problem  in  their  not  being  familiar  with  the  institu- 
tion and  with  its  mores,  with  its  precedents.  I  think  that  to  some 
degree  can  be  a  handicap  in  the  sense  of  lack  of  familiarity  itself 
with  the  institution  and  its  history. 

I  see  in  the  case  of  former  members  some  additional  problems. 
Most  former  members,  when  they  leave  here,  go  into  some  other 
profession  or  go  back  to  the  profession  which  they  came  from.  I  can 
see  the  possibility  of  conflict  of  interest,  that  is  former  members 
perhaps  who  are  lobbyists,  perhaps  are  in  a  profession  that  makes 
them  come  into  contact  with  current  members  of  Congress  where 
conflicts  of  Congress  could  arise,  who  knows  what  they  may  be  or 
what  would  come  up  when  those  types  of  situations  come  to  the 
fore,  and  then  the  public  would  say,  well,  see  there,  that  wasn't 
good,  they  are  still  cronies  with  those  same  people  up  there,  and  so 
forth  and  so  on. 

I  just  think,  that  when  you  think  of  how  things  change  here, 
even  for  former  members  that  have  been  away  5  or  6  years,  are  not 
familiar  5  or  6  years  later  with  conditions  in  this  body  and  this  in 
situation  as  they  are  currently.  Because  things  here  change,  too. 
And  I  don't  think  that  just  being  a  former  as  such  puts  them  in  a 
better  position  to  be  able  to  judge. 

I  just  think  that  we  ought  not  to  try  to  dodge  the  responsibilities 
we  have  as  members  of  this  institution  to  police  our  own  and  to 
deal  adequately  and  promptly  and  sufficiently  with  any  members 
of  either  body  who  violate  the  law  or  who  violate  the  rules  and  reg- 
ulations of  this  institution. 

Mr.  Spratt.  Mr.  Hansen? 

Mr.  Hansen.  Well,  if  I  may,  Mr.  Spratt,  as  I  look  at  this  thing,  I 
personally  feel  that  the  members  of  the  House,  especially,  I  can't 
speak  for  the  Senate,  have  been  very,  very  sensitive  as  they  looked 
at  these  cases.  And  what  is  said  by  the  press  is  not  sustained  by 
fact. 

If  they  say  that  and  that  is  the  perception  of  it,  we  can't  police 
our  own,  I  come  back  and  say,  name  me  the  case.  Give  me  the  case. 
I  have  been  on  this  committee  for  12  years,  I  have  sat  through  27 
of  them,  show  me  one  where  we  didn't  take  adequate  action,  and 
the  vast  majority  of  people  at  the  conclusion  of  it,  including  the  de- 
fendant, has  said  we  think  you  were  fair.  Well,  many  times  that 
person  didn't  feel  so,  but  most  people  did.  And  the  House  sustained 
us. 

Sometimes  we  had  some  very  lively  debate,  as  you  may  recall. 
But  most  of  the  time  they  sustained  us  in  what  we  came  up  with. 
So  I  don't  history  supports  that  argument.  And  I  don't  think  we're 
the  kind  of  body  that  should  react  because  someone  gets  a  bee  in 
his  bonnet  and  gets  all  upset  because  he  thinks  we  can't  do  it.  As 
we  discussed  before,  on  some  of  the  other  questions,  yes,  they  want 
immediate  action. 

And  I  think  Americans  are  so  accustomed  to  getting  everything 
immediately  when  they  want  it,  we  can't  give  them  immediate 
action.  We  have  talked  about  that.  We  are  driven  by  the  nature  of 
the  case.  If  it's  a  very  complicated  case,  we've  got  to  work  a  long 
time.  If  it's  a  simple  case,  we  can  get  it  out.  But  we  just  can't  give 
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this  person  due  process  and  move  immediately  on  every  case.  But  I 
don't  think  that  they  are  right  in  that  assumption. 

And  then  it's  got  some  very  obvious  practical  problems.  Let's  say 
that  you're  on  the  Ethics  Committee  but  we  put  some  outside 
group  on  it.  And  they  work  on  it  for  4  or  5  months  and  they  say  to 
you  as  a  member  of  the  Ethics  Committee,  we  want  to  censure  this 
person,  we  want  to  expel  this  person.  Now  you've  got  to  get  up  to 
date  in  a  big  hurry  and  walk  on  that  floor  and  convince  your  col- 
leagues to  go  along  with  that.  That's  an  extremely  difficult  thing  to 
do. 

But  if  you  were  part  and  parcel  of  the  investigation,  of  working 
out  the  problems,  the  depositions,  coming  up  with  the  final  conclu- 
sion, you  could  do  it  very  easily.  But  now  to  walk  on,  I  wouldn't 
want  to  do  it.  I  would  shy  away  from  that  a  hundred  ways  to  think 
that  I  had  to  walk  on  and  try  to  take  what  this  independent  group 
came  up  with,  unless  we  change  the  rules  of  the  House  and  let 
somebody  walk  on  the  House  floor  and  do  it,  which  I  seriously 
doubt  we  will,  it's  got  some  very  inherent  practical  problems  on 
how  you  would  do  it. 

Mr.  Stokes.  I  wonder  if  I  could  just  add  one  other  thing  that 
comes  to  my  mind.  I  think  something  that's  built  in  here  as  a  good 
safety  valve  and  that  is  that  the  House  is  the  final  arbiter  of  the 
action  to  be  taken  against  any  member  of  the  House,  regardless  of 
the  recommendation  of  the  Ethics  Committee.  I'm  reminded,  and 
we  conducted  the  sex  and  drug  investigations  involving  members  of 
the  House  and  the  House  pages.  Our  committee  came  back  in  and 
we  recommended  action  be  taken  against  two  members  of  the 
House.  And  in  each  case  we  recommended  a  reprimand. 

The  members  of  the  House  did  not  accept  the  reprimand,  and 
there  was  discussion,  extensive  discussion  on  the  floor  with  refer- 
ence to  the  fact  that  the  punishment  should  be  higher.  The  House 
did  raise  the  punishment  to  that  of  censure,  and  in  that  vein,  they 
were  reacting  in  terms  of  the  politics  of  the  day  and  the  way  they 
felt  their  constituencies  would  feel,  that  this  was  not  severe  enough 
for  a  member  of  that  body. 

And  I  think  that's  much  better  than  someone  who  is  outside  and 
not  as  close  to  the  people  as  the  people  who  serve  in  this  House 
and  who  are  the  better  judges  of  the  type  of  punishment  that  ought 
to  be  meted  out. 

Mr.  Hansen.  May  I  add  one  thing  to  that?  In  the  case  that  Lou's 
referring  to,  those  particular  cases  were  fallouts.  They  were  situa- 
tions that  we  uncovered  during  about  70  depositions  through  that. 
They  were  not  the  direct  allegations  that  came  out.  The  direct  alle- 
gations were  made  against  members  of  the  House,  and  that  was 
made  up  by  a  reporter  of  CBS  who  planted  it  in  these  young  minds, 
which  no  one  really  kept  in  mind  at  that  particular  time.  But  the 
real  problem  was  the  allegations  made  by  CBS  and  made  by  these 
pages  that  they  later  recanted  on. 

Mr.  Spratt.  Fictitious. 

Mr.  Hansen.  Absolutely  made  up.  So  if  we  had  reacted  the  way 
the  press  and  the  media  and  the  way  the  people  wanted  to  react, 
they  would  have  done  what  we  kiddingly  said  earlier,  we  would 
have  dragged  these  people  out  to  the  nearest  tree  and  put  a  slip- 
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knot  around  their  neck  and  got  this  over  with  and  made  everybody 
happy  about  it. 

Mr.  Spratt.  Well,  are  you  suggesting,  then,  if  we  had  an  outside 
panel  of  outside  citizens  that  they  would  be  more  want  to  do  that, 
to  rush  a  judgement  and  condemn  the  whole  lot  as  opposed  to  me- 
thodically going  through  70  depositions  and  sorting  out  who  truly 
is  guilty  of  such  an  offense? 

Mr.  Stokes.  I  don't  think  I'd  say  that.  I  would  have  no  way  of 
knowing  that  such  a  group  would  not  do  the  job  meticulously.  I'm 
just  saying  that  I  think  the  institution  has  the  responsibility  to  do 
that  themselves  and  that  they  can  do  it,  and  I  think  the  record  re- 
flects that  they  have  done  it,  and  that  there  is  no  reason  for  us,  if 
we're  talking  about  reform,  there  is  no  ground  been  laid  here  for 
having  to  resort  to  an  outside  type  of  process. 

Mr.  Hansen.  I  can't  second  guess  what  they  would  do,  but  I 
would  seriously  doubt  in  the  27  cases  that  I  have  sat  on  that  the 
results  would  have  been  much  different.  We  took  some  very  strin- 
gent action. 

Mr.  Spratt.  Thank  you  both  very  much. 

Chairman  Hamilton.  Ms.  Holmes  Norton? 

Ms.  Norton.  I  have  no  questions. 

Chairman  Hamilton.  Senator  Domenici? 

Senator  Domenici.  Could  I  just  make  sure  that  once  again,  for 
the  record,  that  we  establish  one  point  very  strongly  here,  if  I'm 
correct.  Would  you  not  both  agree  that  one  of  the  reasons  this  ap- 
proach in  the  House  is  fair  is  because  it  is  bipartisan  to  the  T? 
There  is  an  equal  number  of  Democrats  and  an  equal  number  of 
Republicans  regardless  of  the  makeup  of  the  House  and  Senate,  so 
you  don't  have  more  Democrats  judging  a  Republican  and  vice 
versa.  It's  an  equal  number.  Is  that  not  an  important  part  of  the 
process? 

Mr.  Stokes.  I  think  that's  an  extremely  important  part  of  the 
process.  But  even  more  than  that  is  a  sense  of  feeling  amongst 
them  that  not  only  must  they  not  resort  to  partisanship,  but  they 
must  utilize  the  bipartisanship  aspect  of  it  to  try  and  arrive  at  the 
right  decision  on  behalf  of  the  institution.  I  agree  with  that. 

Mr.  Domenici.  Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  Thank  you  very  much,  Representatives 
Stokes  and  Hansen.  It's  been  an  excellent  morning.  We  have  appre- 
ciated all  the  time  you  have  taken.  Obviously  the  questions  indi- 
cate the  questions  that  members  have.  We  thank  you  for  your  serv- 
ice and  for  your  testimony. 

We  will  proceed  with  the  members  of  the  second  panel.  I  will  ask 
them  to  come  forward  if  they  would  at  this  time.  We  hear  from 
Harold  Bruff,  of  George  Washington  University  and  the  American 
Bar  Association,  I  think  he's  representing  the  ABA's  Committee  on 
Congressional  Reform;  from  Alan  Rosenthal,  of  Rutgers  University, 
who  has  very  extensive  knowledge  of  government  ethics  proce- 
dures; from  John  Saxon,  of  the  Hastings  Institute,  who  will  address 
the  question  of  legislative  ethics  generally;  and  Mr.  Dennis  Thomp- 
son, of  Harvard  University,  who  will  speak  about  procedures  other 
self-regulating  professions  use  to  maintain  proper  ethical  conduct. 

So  far  as  I  know,  at  least,  there  is  no  particular  order  of  presen- 
tation. I  understand  that  you  have  been  asked  to  keep  your  com- 


25 

ments  to  about  five  minutes  to  open  up.  We  would  appreciate  it  if 
you  would  respect  that  as  closely  as  you  can. 

We  will  begin  with  you,  Mr.  Rosenthal,  and  just  move  across  the 
table.  The  Chair's  intent  would  be  to  hear  from  each  of  you  first, 
and  then  to  turn  to  questions.  We  are  very  grateful  for  your  ap- 
pearance this  morning,  and  we  look  forward  to  hearing  from  you. 

Mr.  Rosenthal? 

STATEMENT  OF  MR.  ALAN  ROSENTHAL,  PROFESSOR  OF  POLITI- 
CAL SCIENCE,  RUTGERS  UNIVERSITY,  DIRECTOR,  EAGLETON 
INSTITUTE  OF  POLITICS 

Mr.  Rosenthal.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee. 

I'm  here  to  report  on  what's  going  on  in  the  States  with  regard 
to  State  legislatures.  I'm  not  an  attorney,  I'm  not  a  constitutional 
scholar  or  an  ethicist.  I  am  a  long-time  observer  of  State  legisla- 
tures. 

I  don't  think  I'm  exaggerating,  at  least  not  much  at  any  rate,  in 
maintaining  that  American  State  legislatures  are  currently  under- 
going a  crisis  in  ethics.  Legislatures  in  most  of  the  States  have 
been  challenged  recently  from  within  and  from  without  to  enact 
ethics  reform  legislation  and  raise  the  standards  of  member  behav- 
ior. 

In  my  opinion,  legislatures  and  legislators  generally,  like  mem- 
bers of  Congress,  are  being  unfairly  accused.  The  ethical  behavior 
of  legislators  is  better  today  than  it  was  in  the  1960s,  but  public 
expectations  and  standards  have  risen  markedly  and  press  scrutiny 
has  intensified,  and  legislatures  cannot  seem  to  catch  up. 

Furthermore,  there  are  instances  almost  everywhere  of  corrup- 
tion and  lesser  abuse.  In  the  past  few  years  legislators  have  been 
indicted  and  convicted  as  a  result  of  stings  in  California,  South 
Carolina,  Arizona  and  Kentucky.  Other  scandals  have  shaken  legis- 
latures in  Florida,  Texas,  Tennessee,  and  even  in  Wisconsin,  a 
squeaky  clean  State  with  stringent  ethics  laws.  When  one  or  a  few 
legislators  stray,  their  colleagues  and  their  institutions  almost 
suffer  in  the  opinions  of  the  public. 

I'm  going  to  comment  today  on  the  comparable  merits  of  inside 
legislative  committees  governing  ethics  and  outside  independent 
commissions  acting  on  legislative  ethics.  And  I'll  speak  primarily 
with  regard  to  those  experiences,  the  States  in  which  I  have  had 
recent  experience. 

In  1990,  I  was  appointed  by  the  speaker  of  the  New  Jersey  As- 
sembly and  the  President  of  the  New  Jersey  Senate  to  chair  a  com- 
mission on  legislative  ethics  and  campaign  finance.  The  commis- 
sion was  created  because  Democratic  Assembly  leaders  were  then 
under  fire  for  allegedly  shaking  down  a  lobbyist  for  the  trial  law- 
yers to  finance  their  party's  1989  legislative  campaigns.  The  com- 
mission never  seriously  considered  the  establishment  of  an  inde- 
pendent ethics  commission,  but  we  did  recommend  that  the  joint 
legislative  committee  on  ethical  standards  be  enlarged  to  include  a 
few  public  members  in  addition  to  the  legislators  who  were  serving. 
That  recommendation  passed. 
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Now,  since  that  time,  I  really  have  changed  my  view.  At  that 
time  I  thought  a  legislative  committee  with  independent  or  public 
members  would  be  able  to  do  the  job.  But  in  my  recent  discussion 
of  practices  in  the  States,  I  think  that  I  have  noticed  that  an  inside 
committee  has  not  been  adequate.  I  have  a  preference  now,  albeit  a 
grudging  one,  for  an  independent  commission. 

As  the  principal  ethics  overseer,  legislative  committees  that  are 
inside  the  legislature  have  one  significant  advantage:  members  un- 
derstand the  legislative  institution  and  the  process,  and  thus  they 
should  be  better  able  to  make  good  judgments  on  cases  and  on  poli- 
cies. The  disadvantage,  I  believe,  is  outweighed  by  severe  disabil- 
ities in  the  mechanism. 

First,  members  are  reluctant  to  serve  on  such  bodies,  and  have 
little  incentive  to  pursue  any  type  of  ethics  agenda.  Second,  mem- 
bers who  are  pressed  into  service  naturally  are  reluctant  to  punish 
colleagues  with  whom  they  have  empathy  and  whose  support  they 
undoubtedly  will  need  on  one  matter  or  another.  The  member  who 
chairs  such  a  committee  is  in  a  particularly  unenviable  position. 

Third,  in  States  with  highly  partisan  legislatures,  such  division 
may  also  be  reflected  in  decisions  of  an  inside  committee,  and  that 
does  happen.  Fourth,  whatever  the  job  they  do,  committees  on 
which  sitting  legislators  serve  have  little  credibility  with  the  press, 
and  probably  little  with  the  public  as  well. 

For  members,  it  is  a  no-win  situation.  Their  colleagues  are  likely 
to  accuse  them  of  succumbing  to  pressures  from  the  press  and  the 
press  is  likely  to  accuse  them  of  being  too  clubby  and  trying  to  pro- 
tect their  colleagues.  Even  if  such  committees  perform  well,  they 
will  not  be  perceived  to  be  doing  so.  Moreover,  there  is  a  real  ques- 
tion as  to  whether  any  inside  committees  that  have  major  responsi- 
bilities manage  to  do  the  job.  What  evidence  there  is  appears  to 
support  the  notion  that  legislators,  not  unlike  members  of  other 
professions,  cannot  satisfactorily  regulate  their  own  ethical  behav- 
ior. 

The  alternative  to  self  regulation,  that  of  regulation  by  an  inde- 
pendent commission,  is  not  without  problems.  And  such  problems 
should  not  be  discounted,  but  it  is  possible  for  legislators  to  live 
with  them.  And  I  think  the  prospect  in  the  States  is  for  more  such 
commissions,  especially  as  the  body  of  ethics  laws  grows.  The 
larger  the  amount  of  law,  the  more  there  is  for  an  agency  to  ad- 
minister and  the  greater  the  need  for  an  agency  separate  from  the 
legislature.  More  law  would  seen  to  be  in  the  offing  in  the  years 
ahead. 

Less  than  two  weeks  ago,  the  Kentucky  General  Assembly  con- 
cluded a  special  session  on  ethics  called  in  response  to  an  FBI  sting 
and  the  indictments  of  current  and  former  legislators,  including 
the  speaker.  The  legislature  passed  an  omnibus  ethics  bill,  one  pro- 
vision of  which  was  the  establishment  of  an  independent  ethics 
commission. 

There  was  little  doubt  during  the  session  that  the  legislature 
would  no  longer  leave  ethics  up  to  an  inside  body,  but  rather  would 
go  the  independent  route.  The  new  Kentucky  Commission  is  em- 
powered to  investigate  any  violation  upon  complaint  or  on  its  own, 
and  it  may  reprimand  a  violator  or  refer  the  case  to  appropriate 
prosecutorial  authorities  or  to  the  legislature  itself.  The  commis- 
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sion  will  also  be  issuing  advisory  opinions  to  members  and  promul- 
gating administrative  regulations  to  implement  the  ethics  code. 

Currently,  there  are  relatively  few  independent  commissions  that 
have  jurisdiction  over  the  legislative  branch.  The  ones  that  I  know 
of  are,  in  addition  to  Kentucky's  new  commission,  are  commissions 
in  California  and  Connecticut. 

In  Kentucky,  the  legislature  maintains  control  over  the  appoint- 
ments to  the  commission  and  the  legislature  feels  this  is  important. 
In  California,  the  legislature  does  not  retain  control,  even  over  the 
appointments  to  the  commission.  The  Governor  and  other  state- 
wide elected  officials  maintain  control.  The  California  legislature 
has  no  control  over  the  ethics  committee  in  terms  of  appointments, 
but  it  does  have  some  say  over  its  budget  and  it  may  seek  to  exer- 
cise influence  over  the  commission  in  that  way. 

The  initiative  that  created  the  FPPC  in  California  also  ear- 
marked $1  million  annually  for  its  budget  and  a  cost  of  living  in- 
crease for  the  agency.  But  over  the  years,  the  legislature  has  added 
to  the  funding  as  the  legislature  has  added  to  the  responsibility  to 
the  commission.  And  the  legislature  can  take  away  what  the  legis- 
lature gives. 

The  case  of  California,  which  has  had  the  FPPC  for  almost  20 
years  now,  suggests  that  substantial  ethics  legislation  and  its  ad- 
ministration by  an  independent  commission  will  lead  to  volumi- 
nous and  complex  regulation.  Members  are  always  seeking  adviso- 
ry opinions  informally  by  telephone  or  formally  in  writing.  It  is 
practically  impossible  for  California  legislators  to  travel  officially 
without  turning  to  legal  counsel  for  advice.  And  I  have  listed  in  my 
testimony  some  examples  of  the  types  of  questions  that  arise  in 
California.  And  there  are  obviously  more  such  questions. 

It  is  unpleasant  for  California  legislators  to  have  to  operate  in 
this  regulated  environment.  It  is  even  more  unpleasant  for  them  to 
have  to  go  on  with  their  business  in  the  midst  of  a  Federal  investi- 
gation into  legislative  corruption  that  has  gone  on  for  almost  5 
years.  They  feel  that  they  are  being  nit-picked  to  death  by  the  com- 
mission, and  it  is  easy  for  them  to  point  to  mindless  regulations. 
But  law  begets  regulation  and  regulation  begets  additional  regula- 
tion. And  whenever  a  legislators  seeks  an  opinion  or  ruling  from 
FPPC,  he  or  she  may  be  adding  to  the  regulatory  load. 

Legislators,  I  think,  cannot  reasonably  expect  comfort  from  an 
independent  ethics  commission,  and  certainly  not  the  same  under- 
standing and  sympathy  they  receive  from  their  colleagues  on  a 
senate  or  house  committee.  The  relationship  between  FPPC  and 
the  legislature  in  California  has  been  an  adversarial  one.  The  orga- 
nizational culture  of  FPPC  is  dominated  by  a  law  enforcement  ori- 
entation, and  one  that  is  highly  suspicious  of  politicians.  We  are 
here,  commissioners  and  staff  believe,  to  keep  legislators  honest. 

Such  an  agency  probably  cannot  be  protective.  If  it  did  so,  it 
would  lose  its  momentum,  its  raison  d'etre,  and  its  credibility  with 
the  press  and  the  public.  If  the  relationship  cannot  be  an  amicable 
one,  all  that  the  legislature  can  reasonably  ask  is  that  the  commis- 
sion be  fair.  In  both  California  and  Connecticut,  ethics  commissions 
have  been  strong  and  fair.  On  balance,  they  also  appear  to  have 
worked. 

Thank  you. 
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[The  statement  of  Mr.  Rosenthal  is  printed  in  the  Appendix.] 
Chairman  Boren  [presiding].  Thank  you  very  much. 
Professor  Thompson? 

STATEMENT  OF  MR.  DENNIS  F.  THOMPSON,  PROFESSOR, 
HARVARD  UNIVERSITY 

Mr.  Thompson.  Thank  you,  Mr.  Chairman,  and  your  colleagues, 
for  inviting  me  to  comment  on  some  of  the  issues  you  are  facing  as 
you  consider  possible  changes  in  the  procedures  for  enforcing  ethics 
for  members  of  Congress. 

I  first  testified  on  Congressional  ethics  back  in  the  dark  ages,  or 
good  old  days,  depending  on  your  sympathies,  back  in  November, 
1980.  I  favored  then  what  was  an  heretical  idea  of  an  outside  body 
to  investigate  ethics  charges  and  make  recommendations  to  the 
Senate.  That  did  not  win  universal  applause  then,  and  I'm  under 
no  illusion  that  it  has  won  universal  acceptance  yet,  either.  But  I 
am  pleased  to  see  that  it  is  receiving  serious  consideration  and 
there  are  a  number  of  proposals  from  members  themselves  on  both 
sides  who  favor  it. 

I  still  favor  the  general  idea.  I  think  there  are  some  problems 
with  it.  I  appreciate  the  opportunity  you  have  offered  me  to  ex- 
plain why  again.  I  have  submitted  a  longer  statement  for  the 
record,  and  I  will  spare  you  that.  But  I  will  make  a  few  general 
remarks  from  that  statement. 

The  basic  idea  is  that  no  one  should  be  the  judge  in  his  own 
cause.  This  maxim,  which  has  guided  judges  of  cases  and  makers  of 
constitutions  since  ancient  times,  expresses  the  fundamental  values 
of  limited  government  and  due  process.  It  grounds  many  of  the  pro- 
visions in  our  constitution.  Hamilton  and  Madison  both  in  the  Fed- 
eralist papers,  as  you  know,  apply  it  not  just  mainly  to  individuals 
but  also  to  Congress,  institutions. 

That  principle  serves  two  purposes.  It  first  helps  prevent  biased 
judgments  by  eliminating  some  of  the  most  common  conflicts  of  in- 
terest, namely  those  that  arise  when  the  interest  of  the  judge  and 
the  judged  overlap.  I  won't  dwell  on  that,  that  point  has  been  well 
made  by  Mr.  Hamilton  earlier.  And  I  think  it  does  add  up  to  a  pow- 
erful reason  that  suggests  that  when  a  legislative  body  investigates 
charges  and  disciplines  a  member,  it's  not  fully  observing  this  prin- 
ciple that  one  should  not  be  a  judge  in  one's  own  cause. 

Even  if  the  legislature  reaches  an  objective  judgment  in  a  case, 
which  in  my  opinion  in  fact  most  of  the  ethics  committees  histories 
I  have  had  experience  with,  that  actually  happens,  it  does  reach  an 
objective  judgment,  even  in  that  case,  in  those  cases,  citizens  may 
have  good  reason  to  doubt  that  the  judgment  is  objective.  And  that 
brings  me  to  the  second  purpose  of  the  principle,  which  has  also 
been  referred  to  here  frequently  to  promote  public  confidence  in 
the  process  of  enforcement. 

There  is  a  tendency  to  dismiss  this  point  by  treating  it  simply  as 
a  problem  of  perception  or  a  matter  of  appearances.  Public  percep- 
tions are  often  distorted,  that's  certainly  true.  But  given  the  cir- 
cumstances of  a  conflict  of  interest  that  I  have  just  described  and 
several    people    have    emphasized,    given    those    circumstances    it 
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seems  to  me  that  citizens  have  some  reasonable  grounds  to  worry 
that  the  process  may  be  biased,  even  when  in  fact  it's  not. 

And  I  want  to  separate  the  reasonable  grounds  they  have  from 
the  distortions  that  the  press  often  creates.  Because  the  conditions 
for  biased  judgment  really  exist,  whether  the  biased  judgment 
exists  or  not,  citizens  are  warranted  sometimes  in  treating  the  ap- 
pearance of  bias  as  a  reality.  So  it  becomes  an  ethical  failure,  not 
just  a  political  failure,  for  a  member  or  a  committee  to  take  into 
account  the  reasonable  reactions  of  citizens,  not  all  of  the  reac- 
tions. And  if  that's  right,  appearance  matter  ethically,  not  just  po- 
litically. 

So  these  two  rationales  or  purposes  for  the  principle  that  one 
should  not  judge  in  one's  own  cause  would  imply,  in  the  absence  of 
other  considerations,  that  Congress  should  not  be  the  sole  judge  of 
its  members.  But  there  are,  there  are  other  considerations,  and 
they  do  or  may  suggest  that  we  ought  to  modify  this  conclusion.  I'll 
mention  three  of  them  briefly. 

The  first  consideration  often  takes  the  form  of  an  objection, 
points  to  other  professions,  medicine,  law,  journalism,  which  have 
favored  self-regulation  as  the  means  of  enforcing  their  own  profes- 
sional ethics.  Many  professions  are  more  subject — well,  let  me  say, 
in  my  statement  I  give  a  number  of  examples  of  this. 

But  it  seems  to  me  that  in  the  end,  the  existence  and  the  success 
of  self  regulation  by  other  professions  turns  out  to  be  exaggerated, 
that  either  they  are  not  as  self-regulating  as  we  sometimes  assume 
or  they  are  not  as  successful  as  they  sometimes  assume.  Law  as  an 
example  is  not  as  self-regulating  as  is  often  assumed.  In  medicine, 
it's  not  as  successful  at  regulating  its  ethics  as  we  sometimes 
assume.  I  give  some  evidence  in  my  statement  for  both  of  those. 

I  can't  resist  mentioning,  though  it  may  cause  me  to  run  a  little 
over,  the  profession  that  has  most  successfully  resisted  outside  reg- 
ulation probably,  of  its  ethics,  is  journalism.  It  typically  wards  off 
this  particular  evil  by  waving  the  First  Amendment  in  front  of  at- 
tackers. Now,  whether  the  ethics  of  journalists  is  higher  than  that 
of  other  professions,  I  leave  to  others  to  judge.  But  it  would  be 
ironic  if  to  defend  your  own  claims  of  self  regulation  legislators 
were  forced  to  point  to  the  press  as  their  chief  example  of  a  suc- 
cessful self-regulation  profession. 

Those  who  favor  self-regulation  in  Congressional  ethics  ought  to 
take  little  comfort  from  the  record  of  other  professions.  Either  they 
are  not  as  self-regulating  as  they  appear,  or  not  as  successful  as 
they  claim. 

A  second  objection  to  the  proposals  for  an  outside  body  has  also 
been  mentioned  here  today,  and  in  earlier  testimony,  and  it's  the 
fact  that  legislators  are  accountable  to  voters.  Legislators  practice 
their  profession  in  public,  and  they  risk  every  2  or  6  years  losing 
their  license  to  practice.  So  it's  argued  Congress  should  require 
only  disclosure  and  let  the  voters  decide  whether  a  member  is  ethi- 
cal or  not. 

The  trouble  with  that  line  of  argument  is  that  all  of  us,  all  citi- 
zens, have  an  interest  in  the  conduct  of  all  members,  not  just  the 
ones  whom  we  can  vote  for,  because  we  all  have  an  interest  in  the 
effect  and  credibility  of  Congress  as  an  institution.  Yet  when  citi- 
zens vote  for  their  own  representative,  they  are  generally  more 
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concerned  about  their  own  district  or  State  than  about  the  institu- 
tion. So  the  electoral  connection  is  not  a  very  effective  substitute 
for  enforcing  institutional  standards,  and  it  may  even  interfere 
with  fair  and  impartial  internal  proceedings  in  ways  that  I  suggest- 
ed earlier. 

The  third  objection  I'll  briefly  mention  appeals  to  Congress'  con- 
stitutional responsibilities.  That  was  also  mentioned  again  this 
morning,  and  I  think  that  objection  has  some  force.  In  fact,  it  is 
ultimately  the  reason  I  would  not  favor  a  completely  independent 
agency  to  enforce  ethical  standards  in  Congress.  I  don't  think  it's 
the  legalistic  point. 

I  think  you  can  read  the  two  clauses  in  the  Constitution  in  a  way 
that  would  be  quite  consistent  with  delegating  quite  a  bit  of  that 
authority.  But  I  am  concerned,  and  I  think  members  have  ex- 
pressed this  concern,  that  there  is  a  responsibility,  an  ethical  re- 
sponsibility, to  take  judgments  of  one's  colleagues  seriously,  and 
that  the  final  judgment,  in  my  view,  should  be  made  on  the  floor  of 
the  House  or  the  Senate. 

I  have  some  views  about  the  particular  mechanisms  and  the  four 
or  five  bills  that  have  been  proposed,  but  I  would  just  conclude  by 
saying  that  I  think  it  is  a  matter  of  principle,  it's  a  matter  of  con- 
stitutional principle,  that  leads  me  to  conclude  that  some  signifi- 
cant authority  ought  to  be  granted  to  a  body  whose  members  are 
not  members  of  Congress. 

That's  a  principled  solution  to  the  problem  of  ethics  enforcement, 
it  seems  to  me,  and  that  Congress  would  be  demonstrating  confi- 
dence in  its  members  and  in  its  integrity  by  entrusting  part — 
part — of  the  process  of  enforcing  ethics  to  the  citizens  who  could  in 
no  way  be  considered  to  be  judges  in  their  own  cause.  By  establish- 
ing such  a  body,  Congress  would  be  fulfilling  its  responsibility,  not 
abdicating  it.  Thank  you. 

[The  statement  of  Mr.  Thompson  is  printed  in  the  Appendix.] 

Chairman  Hamilton  [resuming  Chair].  Thank  you  very  much, 
Mr.  Thompson. 

Mr.  Bruff? 

STATEMENT  OF  MR.  HAROLD  H.  BRUFF,  ROTHSCHILD  RESEARCH 
PROFESSOR  OF  LAW,  GEORGE  WASHINGTON  UNIVERSITY; 
CHAIR,  CONGRESSIONAL  PROCESS  COMMITTEE,  AMERICAN 
BAR  ASSOCIATION 

Mr.  Bruff.  Thank  you,  Mr.  Chairman. 

I  am  chairing  the  ABA's  new  committee  on  Congressional  proc- 
ess. Our  committee  has  yet  to  make  any  recommendations,  nor  has 
the  ABA,  so  I  will  speak  to  you  mainly  today  from  my  status  as 
law  professor  at  George  Washington  University,  but  also  to  try  to 
get  a  dialogue  going  with  your  committee  on  issues  that  ours  will 
consider  and  will  recommend  to  you  in  due  course. 

My  first  thought  to  you  comes  from  the  standpoint  of  separation 
of  powers.  I  think  it  is  clear  that  the  final  decision  to  punish  mem- 
bers of  Congress  must  be  kept  there,  but  that  the  preliminary 
stages  can  be  structured  very  largely  as  Congress  wants.  I  think 
that's  the  burden  of  the  Supreme  Court's  new  Nixon  case  on  im- 
peachment procedures.  So  although  no  one  can  take  away  the  final 
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decision  to  punish  your  members  nor  can  you  give  it  away,  I  think 
you  can  do  the  preliminaries  as  you  care  to. 

I  want  to  make  just  a  couple  of  main  points  about  structure  and 
process,  and  will  refer  you  to  my  statement  for  others.  The  main 
thing  I  would  have  you  keep  in  mind  as  you  consider  proposals  for 
such  things  as  independent  commissions  to  do  the  preliminary 
stages  of  investigation  would  be  this:  I  think  it  is  all  a  matter  of 
trading  off  one  set  of  advantages  or  disadvantages  for  another. 
There  is  unlikely  to  be  any  ideal  system.  What  there  will  be  is 
structure  that  will  better  serve  a  particularly  premise  at  the  cost  of 
disserving  another. 

Here's  what  I  mean.  When  you  bring  in  outsiders  in  the  prelimi- 
nary stages,  there  are  obvious  gains  in  higher  public  confidence  as 
the  body  becomes  more  remote  from  Congress.  There  are  obvious 
costs  in  the  loss  of  understanding  and  empathy  for  those  of  you  in 
the  body.  You  can't  have  all  of  both.  So  that  as  you  add  more  out- 
siders with  less  contact  with  the  institution,  you  can  more  easily 
represent  it  to  the  public  that  these  folks  aren't  members  of  the 
club,  they  are  neutral  cops,  you  know  the  language. 

But  then  you  have  the  danger  that  I  heard  Mr.  Rosenthal 
remark  about  with  the  California  commission,  you  get  all  sorts  of 
deleterious  effects  on  the  primary  behavior  of  members  of  your  in- 
stitution day  by  day,  because  you  think  you  are  walking  around 
with  an  unsympathetic  cop  right  behind  you.  As  I  walk  back  to  my 
car  on  Capitol  Hill,  I  may  encounter  a  District  of  Columbia  traffic 
enforcement  officer.  I  don't  think  you  want  a  body  with  the  essen- 
tial attitude  that  I  will  encounter  if  I  meet  such  an  individual. 

So  there's  the  tradeoff.  One  thing  I  would  suggest  to  you  is  this. 
As  you  have  the  final  responsibility  to  punish  your  members,  you 
cannot  give  away  the  power  to  condemn.  And  when  you  do  con- 
demn a  member,  or  clear  a  member  finally,  the  public  may  think, 
well,  it's  just  members  of  the  club  making  that  call.  But  I  don't  see 
any  way  to  fix  that.  I  thought  Mr.  Hansen  was  eloquent  this  morn- 
ing in  saying  that  at  some  point  it's  the  institution's  responsibility 
at  the  end  of  the  day. 

However,  what  a  preliminary  group  may  be  able  to  do  for  you, 
you  would  hope  could  do  for  you,  was  a  more  persuasive  clearing 
function  than  you  think  you  can  have  yourselves,  because  of  the 
typical  public  reaction  to  these  things.  But  let  me  say  this.  That 
consideration  suggests  a  relatively  independent  body,  doesn't  it? 
The  more  independent  they  are,  the  more  public  confidence  goes 
up,  maybe  even  former  members  should  be  eschewed  on  the 
thought  that  alumni  are  loyal  to  the  institution. 

The  problem  there  I  see  is  this.  With  the  loss  in  understanding 
that  comes  with  that,  it  may  be  that  a  clearing  function  would  fi- 
nally be  effective  and  powerful,  but  oh,  my,  so  would  be  the  bring- 
ing of  a  charge.  So  I  think  it  raises  the  stakes  in  a  way  beyond  the 
ordinary  nature  of  the  preliminary  investigations  that  you  have 
now,  which  as  you  know  already  have  very  powerful  condemnatory 
effects  just  by  the  fact  that  they  are  processing  something.  So 
that's  one  consideration.  I  don't  have  a  way  out  of  it  for  you. 

A  primary  thing  for  you  to  think  about  as  you  craft  your  own 
rules  for  behavior  is  I  think  you  need  to  marry  them  to  the  struc- 
ture you  choose  for  policing  yourselves.  I  was  sitting  listening  this 
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morning  to  the  two  members  of  the  House  committee  saying,  now, 
both  bodies  of  course  have  rules  about  conduct  unbecoming.  Well,  I 
used  to  be  in  the  service,  and  I  knew  I  couldn't  engage  in  conduct 
unbecoming  an  officer,  and  somebody  within  an  institution  kind  of 
knows  what  that  is. 

But  I'm  not  sure  people  outside  it  do.  I'm  not  sure  what  each  of 
you  would  consider  to  be  conduct  unbecoming  yourselves.  There- 
fore, if  you  create  an  institution  for  a  preliminary  investigation 
and  recommendation  whose  center  of  gravity  starts  to  migrate 
from  your  institution,  you'd  best  look  back  at  your  rules  and  decide 
whether  they  can  be  understood  and  preliminarily  enforced  by  a 
body  of  persons  who  don't  drink  the  water  and  breathe  the  air  that 
you  do  every  day. 

An  example  of  this.  I  have  been  looking,  our  committee  will  look 
at  constituent  service  problems.  So  I  have  been  looking  at,  for  ex- 
ample, the  new  Senate  rule  43  on  linkage  between  constituent  serv- 
ice and  campaign  contributions,  and  on  the  House  Advisory  Opin- 
ion Number  One  that  treats  the  same  subject.  Both  of  them  seem 
to  me  to  say  that  members  of  Congress  think  that  they  can  sepa- 
rate contributions  and  constituent  service  in  their  own  minds  and 
that  they  ought  to. 

I'm  not  sure  the  public  can  be  persuaded  of  this.  I  think  of  the 
press  reports  of  the  Keating  Five.  That's  an  example  of  the  sort  of 
thing  where  I  think  you  need  to  revisit  it  and  ask  yourselves,  okay, 
do  we  have  rules  for  our  own  behavior  that  we  cannot  use  either  a 
self-enforcing  system  for  or  a  partially  independent  system  for 
without  creating  special  problems? 

Then  two  quick  points  on  process.  One  is  this.  I  think  all  of  you 
hope,  and  all  sympathetic  citizens  hope,  that  ethics  committee  con- 
sideration of  outright  violations  will  be  a  rare  event.  We  need  to 
try  to  structure  the  system  so  that  is  true  in  practice  as  well  as  in 
hope.  What  I  have  in  mind  here  is  to  try  to  stress  not  just  the  final, 
formal  structure  of  it  all,  the  formal  rules  that  you  must  obey,  but 
also  the  informal  initial  stages  of  the  process  in  a  way  that  pro- 
duces results  we  hope  that  are  speedy. 

As  Senator  Domenici  emphasized  earlier,  and  it  couldn't  be  more 
important  in  the  poisonous  atmosphere  that  sometimes  surrounds 
these  things,  and  that  get  rid  of  violations  wherever  we  can.  One 
thing  to  do,  I  think,  is  to  try  to  strengthen  the  advice-giving  func- 
tions that  members  can  now  avail  themselves  of.  A  problem  avoid- 
ed is  a  problem  never  discussed  in  the  papers  or  in  even  the  pre- 
liminary stages  of  the  process. 

Similarly,  it  may  be  that  just  changing  internal  processes  of  Con- 
gress to  open  some  of  them  to  public  view  may  ensure  that  there 
aren't  charges  after  the  fact  that  well.  Senator  or  Representative  X 
is  hiding  something,  because  he  or  she  did  it  behind  closed  doors. 
So  your  own  disclosure  rules,  I  know  the  Senate  Task  Force  is 
going  to  ask  some  of  these  questions,  may  help  prevent  some  of 
these  problems,  too. 

Then  I  think  also  you  need  to  look  at  process  before  the  ethics 
committees.  Our  committee  will  try  to  do  that,  fair  process,  disclo- 
sure and  all  that. 

But  as  part  and  parcel  of  that,  I  suggest  something  suggested  to 
me  by  Dennis  Eckert  of  our  own  committee,  who  along  with  Frank 
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Horton  and  Abner  Mikva  are  former  members  serving  with  us,  he 
said  you  need  a  kind  of  referral  process  of  the  sort  that  will  help 
you  avoid  some  of  the  problems  that  Messrs.  Hansen  and  Stokes 
discussed  this  morning  of  election  season  complaints,  this  sort  of 
thing.  He  says  you  need  a  referral  process  that  will  send  election 
complaints  to  the  Federal  Election  Commission,  some  everyday 
ministerial  problems  like  I'm  not  being  paid  overtime  by  my 
member  of  Congress,  correctly.  That  goes  into  the  bureaucracy. 
And  real  ethics  problems  go  where  they  should. 

We  can  maybe  even  think  creatively  about  informal  alternative 
dispute  resolution  mechanisms,  who  knows  what,  to  try  to  avoid 
the  train  wrecks  of  the  final  contentious,  painful  consideration  of 
matters  before  the  full  ethics  committees  at  the  end  of  the  day. 
That's  the  sort  of  things  we  hope  to  think  about  and  to  talk  to  all 
of  you  to  get  every  idea  we  can  from  you. 

Thank  you. 

[The  statement  of  Mr.  Bruff  is  printed  in  the  Appendix.] 

Chairman  Hamilton.  Thank  you  very  much,  Mr.  Bruff. 

Mr.  Saxon? 

STATEMENT  OF  MR.  JOHN  D.  SAXON,  PARTNER,  COOPER,  MITCH, 
CRAWFORD,  KUYKENDALL  &  WHATLEY 

Mr.  Saxon.  Thank  you,  Mr.  Chairman.  It's  my  pleasure  to  be  in- 
vited to  provide  this  testimony. 

I  am  an  attorney  in  private  practice  in  Birmingham,  Alabama, 
but  for  three  and  a  half  years  in  the  early  1980s  I  served  as  counsel 
to  the  Senate  Ethics  Committee.  Being  from  Alabama,  that  was  ini- 
tially under  Senator  Heflin,  but  also  under  Chairman  Wallop  and 
later  Chairman  Stephens. 

During  that  time,  we  had  investigations  of  former  Senator 
Howard  Cannon  of  Nevada  and  also  of  Senator  Harrison  Williams, 
the  ABSCAM  investigation.  Of  course,  the  electoral  process  took 
care  of  the  investigation  of  Senator  Cannon,  but  we  spent  2  years 
doing  an  investigation  of  Senator  Harrison  Williams.  So  I  draw  on 
that  experience  largely  in  these  remarks. 

I  should  say,  I  have  served  on  the  staffs  of  three  other  commit- 
tees, including  the  Iran  Contra  committee  under  Senator  Boren, 
Senator  Sarbanes  and  Senator  Cohen.  So  I've  got  enormous  affec- 
tion for  this  institution. 

Let  me  quickly  highlight  two  preliminary  observations  that  are 
in  my  prepared  testimony  that  I  think  are  necessary  for  context. 
One  is  that  public  officials,  both  elected  and  appointed,  at  all  levels 
of  government  are  finding  themselves  in  a  new  era  in  which  there 
is  precious  little  time  for  public  atonement  once  allegations  of  ethi- 
cal misconduct  surface.  This  is  not  the  time  or  the  occasion  to 
elaborate  on  that,  and  perhaps  no  elaboration  is  needed. 

But  I  mention  that  because  it  has  two  results.  One,  it  means,  as 
you  have  already  heard  testimony  this  morning,  we  need  to  do  ev- 
erything we  can  to  accelerate  the  process,  because  these  charges 
are  hanging  over  the  member's  head.  But  there  is  a  tension  be- 
tween the  second  result,  and  that  is  that  because  the  charges  are  so 
explosive,  and  because  the  result  to  the  member  is  potentially  so 
devastating,  the  institution  has  an  obligation  to  see  to  it  that  proce- 
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dural  due  process  is  followed  and  that  fundamental  fairness  is  fol- 
lowed, and  there  is  a  tension  between  those  two,  because  the  latter 
tends  to  stretch  things  out.  So  I  simply  highlight  that,  I  elaborated 
on  it  a  bit  more  in  the  prepared  testimony,  but  I  think  that's  im- 
portant to  mention. 

The  second  observation  that  I  want  to  mention  that  is  developed 
in  more  detail  is  that  whatever  changes  this  committee  recom- 
mends should  be  measured  against  whatever  you  determine  to  be 
the  goals  of  an  ethics  disciplinary  process.  I  have  outlined  in  my 
prepared  testimony  nine  possible  objectives,  as  I  thought  about 
this,  the  types  of  things  that  you  want  an  ethics  disciplinary  pro- 
ceeding, the  goals  you  want  it  to  serve,  such  as  maintaining  high 
standard  of  ethical  conduct,  preserving  the  integrity  of  the  process, 
promoting  the  principles  of  openness  in  government,  fairness  to  all 
the  parties,  and  so  forth. 

But  I  think  it's  important  that  before  you  sign  off  on  a  specific 
procedural  recommendation  you  measure  that  against  what  pre- 
cisely the  two  committees  ought  to  be  doing  when  they  consider 
charges  of  misconduct  against  members. 

With  those  observations  out  of  the  way,  let  me  address  a  couple 
of  specifics.  One,  I  do  very  strongly  believe  that  some  system  of  bi- 
furcation such  as  the  House  has  gone  to  should  also  be  followed  in 
the  Senate,  at  least  on  an  experimental  basis. 

And  I  say  that  for  several  reasons.  One,  it  serves  partially  to 
reduce  the  burden  on  the  members.  All  the  members  who  have 
served  on  any  kind  of  investigative  body,  but  particularly  the  ones 
who  have  served  on  the  ethics  committees,  know  it's  a  thankless 
task,  a  terribly  time-consuming  task. 

The  second  thing  that  bifurcation  does  that  I  think  is  more  im- 
portant is  that  it  helps  to  better  meet  the  goal  of  fundamental  fair- 
ness. And  I  say  that  even  if  you  choose  to  send  part  of  the  fact  find- 
ing out  to  an  outside  panel,  if  you  break  it  up  that  way,  you're 
going  to  serve  the  interests  of  fundamental  fairness.  Now,  why  do  I 
say  that? 

Let  me  take  a  second  or  two  and  explain,  for  those  who  have  not 
been  through  it,  what  the  practical  stage  by  stage  effects  are  of  an 
ethics  investigation  with  the  ethics  committee.  Stage  one,  you  are 
using  the  in-house  staff,  that  staff  that  you  have  hired,  that  you 
work  with  daily,  generally  you  trust  their  judgment,  and  they  are 
doing  some  preliminary  fact  finding  because  a  complaint  has  been 
lodged. 

And  then  the  come  to  you  and  they  tell  you  that  yes,  in  fact, 
there  is  a  threshold  of  proof  to  go  forward  to  the  next  level,  and 
consider  hiring  an  outside  counsel.  We  all  learned  in  evidence  class 
in  law  school  that  you  can't  unring  a  bell.  So  from  day  one,  in  ex 
parte  proceedings,  the  members  of  the  committee  are  hearing  their 
own  staff  come  in  and  say,  yes,  we  did  find  that  witness,  we  chased 
her  down,  we  got  her  affidavit,  we  took  this  deposition,  and  yes,  it's 
what  we  thought.  So  we  probably  ought  to  go  forward  to  the  next 
stage. 

So  then  you  go  forward  to  the  next  stage,  and  that's  selecting  an 
independent  counsel  or  the  special  counsel,  as  it  is  in  the  House 
and  Senate.  And  you  interview  them.  So  you  bring  them  in  and 
you  talk  with  that  potential  special  counsel  about  the  facts  and 
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what  you  think,  how  the  case  is  shaping  up.  You  spend  a  lot  of 
time  with  them,  you  develop  rapport  with  them,  you  give  them 
some  kind  of  mandate  as  to  what  it  is  they  need  to  go  out  and  do. 
A  threshold  has  already  been  met  that  the  evidence  rises  to. 

And  then,  day  after  day  and  week  after  week,  you  work  with 
that  special  counsel.  And  that  special  counsel  is  giving  you  interim 
reports  of  more  evidence  that  they  have  gathered  and  more  wit- 
nesses they  have  interviewed.  Again,  it's  all  largely  ex  parte. 
Nobody  has  brought  in  the  member  yet,  or  his  counsel  yet  to  hear 
what  the  other  side  is. 

And  this  is  slightly  overstated,  but  not  much.  The  special  counsel 
develops  a  vested  interest  in  this  investigation.  You  put  your  blind- 
ers on,  I  did  it  myself  in  a  different  context  with  the  Iran  Contra 
investigation.  You  get  into  it  and  you  can't  see  the  other  side,  nec- 
essarily. 

So  lo  and  behold,  surprise,  the  special  counsel  comes  forward  and 
says  yes,  as  we  thought.  Senator  X  is  a  stinker.  So  now  we  have 
public  hearings,  at  which  the  prosecutorial  stage  takes  place  with 
the  special  counsel.  By  that  point  the  committee  has  heard  pretty 
much  a  one-sided  story.  And  even  though  the  members  that  I've  ob- 
served, the  special  counsels  I've  observed  and  the  staff  of  the  com- 
mittee are  all  conscientious  and  try  to  be  professional,  try  to  be  ob- 
jective, it's  just  a  little  too  much  to  ask. 

And  so  for  that  reason,  I  believe  that  there  needs  to  be  some  bi- 
furcation of  the  proceedings  so  that  the  investigative  function  is 
done  by  a  different  body,  different  panel,  whether  it's  internal  to 
the  institution  or  external  than  the  body  that  sends  the  charges  to 
the  floor  of  the  chamber. 

The  second  thing,  let  me  address  the  outside  panel.  I'm  still 
somewhat  ambivalent  on  this  notion.  But  I  think  that  probably 
there  is  merit  to  it.  Number  one,  the  process  is  terribly  time-con- 
suming, as  I  said,  and  if  you  can  break  out  part  of  it,  and  give  to 
another  group  of  individuals,  that  has  great  effect.  When  we  were 
getting  ready  for  the  Senate  expulsion  debate  on  the  floor,  back  in 
I  believe  February  of  1982,  Senator  Heflin  was  holed  up  for  about 
three  weeks  in  the  marble  room,  I  don't  know  if  you  all  remember 
that. 

But  he  didn't  go  to  his  office  most  days.  And  he  had  all  of  his 
materials  in  his  briefcase.  He  took  that  very  seriously,  and  I  think 
the  Senate  was  well  served  by  that.  But  the  point  is,  it  was  at  the 
cost  of  other  things  that  were  important  to  the  people  of  the  State 
of  Alabama  and  other  issues.  And  that  was  just  for  the  concluding 
portion  of  what  was  a  lengthy  2-year  investigation. 

Second,  I  think  an  outside  panel  serves  the  appearance  of  objec- 
tivity, and  that's  very  important.  I  don't  need  to  tell  the  members 
of  this  committee  what  the  public's  views  are  these  days.  But 
beyond  that,  it  also  serves  the  substance  of  objectivity.  And  I  think 
because  of  what  I  have  described  a  few  moments  ago,  I  think  a  bit 
of  distance  in  perspective  may  be  beneficial. 

I  should  point  out,  though,  that  I  think  that  former  members 
may  well  need  to  comprise  at  least  some  portion  of  any  outside 
panel  that's  resorted  to.  And  in  pages  14  to  20  in  the  prepared  tes- 
timony, I  tried  to  describe  the  environment  in  which  members  op- 
erate. I  think  it's  very  important  that  anyone  doing  the  judging  in 
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a  ethics  disciplinary  proceeding  understand  the  competing  and 
often  conflicting  duties  and  obligations  and  roles  that  members 
play,  the  different  hats  they  wear.  And  if  someone  doesn't  under- 
stand that,  then  I  would  be  very  reluctant  to  have  them  involved 
at  any  stage  of  this  process. 

And  I  think  finally,  and  maybe  this  is  a  cop-out,  but  I  think  that 
an  independent,  outside  panel,  however  comprised,  gives  members 
a  bit  of  a  buffer.  It's  very  difficult  to  take  a  member  of  the  ethics 
committee  who  is  junior.  Senator  Harrison  Williams,  for  example, 
had  been  in  the  Senate  for  22  years  when  we  started  that  investi- 
gation. Chairman  Heflin  had  been  in  the  Senate  about  10  months. 
Senator  Pry  or  had  been  in  the  Senate  10  months.  That's  very  diffi- 
cult. 

We  started  the  investigation  of  Senator  Howard  Cannon.  Senator 
Heflin  was  on  the  Commerce  Committee.  That  was  his  chairman. 
It's  very,  very  difficult  to  be  engaged  in  the  distasteful  process  of 
judging  one's  colleagues.  So  I  think  it  would  help  to  some  extent  to 
provide  a  bit  of  a  buffer. 

The  final  thing  I  would  simply  mention  on  a  different  topic,  and 
that  is,  there  are  benefits  to  having  a  general  standard  such  as  re- 
flects no  discredit  on  the  institution.  There  is  a  procedural  due 
process  notice  problem,  however,  that  you  might  want  to  give  some 
thought  to  as  you  look  at  these  disciplinary  proceedings,  as  to  how 
to  avoid  the  problem  of  members  being  judged  after  the  fact  with 
very  stringent  evidentiary  rules  and  very  serious  sanctions  judged 
against  a  standard  that  is  perhaps  ambiguous,  maybe  even  vague. 
And  we  thought  about  that  some  in  the  early  1980s  when  we  were 
looking  at  revising  the  Senate's  ethics  code  and  its  procedures. 

Thank  you. 

[The  statement  of  Mr.  Saxon  is  printed  in  the  Appendix.] 

Chairman  Hamilton.  Thank  you  very  much,  Mr.  Saxon.  Thanks 
to  each  of  you. 

We  will  begin  with  Chairman  Boren. 

Chairman  Boren.  Thank  you  very  much,  Mr.  Chairman,  and  I 
apologize  that  I  have  had  to  be  in  and  out  this  morning  because  of 
scheduling  conflicts,  which  hopefully  if  we  do  our  job,  there  will  be 
fewer  of  those  in  the  future. 

I  want  to  thank  all  the  members  of  the  panel  for  their  very 
thoughtful  comments.  You  have  given  us  a  lot  of  food  for  thought, 
and  you  have  conveyed  to  us  the  kinds  of  tradeoffs  that  we  have  to 
deal  with  in  trying  to  devise  a  system  which  will  never  be  perfect, 
as  you  have  all  indicated,  but  perhaps  hopefully  better  than  the 
system  we  now  have.  It's  very  difficult. 

I  think  even  the  conflict,  it's  not  only  difficult  to  judge  a  peer, 
but  also  the  problem  of  even  exonerating  a  peer.  Because  even  if 
that  person  should  be  exonerated,  I  think  very  often  members  of 
the  House  or  Senate  will  hesitate  to  exonerate  their  peers  for  fear 
that  it  will  look  like  they  have  not  really  taken  an  independent 
and  objective  view. 

I  have  found  that  once  while  chairing  the  Intelligence  Committee 
on  another  matter,  one  of  our  colleagues  had  been  accused  of  leak- 
ing classified  information  and  had  been  subjected  to  an  investiga- 
tion at  Congressional  request  by  even  the  Executive  Branch,  Jus- 
tice Department.  We  had  evidence  which  cleared  that  member. 
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And  yet,  the  Attorney  General  was  reluctant  to  clear  the 
member  because  he  didn't  want  to  look  like  he  was  playing  favor- 
ites, and  other  colleagues  in  the  Congress  were  reluctant  to  clear 
the  member,  and  so  it  became  in  essence  a  difficult  decision,  but 
that's  what  we  finally  did.  Because  that's  what  the  facts  were,  the 
person  was  not  guilty,  and  entitled  to  have  his  name  cleared.  But  it 
became  difficult. 

Let  me  ask  this  one  question,  and  I  don't  want  to  take  time  from 
my  colleagues  on  the  committee.  You  have  all  talked  about  this 
balancing  of  the  need  for  having  people  with  a  knowledge  of  the 
institution  serving  on  any  panel  which  would  call  perhaps  for 
having,  if  we  have  an  outside  panel  in  any  part  of  the  process, 
some  former  members,  so  that  at  least  someone  is  part  of  the  proc- 
ess, who  says,  I  know  what  it's  like  to  deal  in  the  atmosphere  each 
day,  I  know  what  the  pressures  are  that  are  exerted,  I  know  what 
the  schedules  are  like,  I  know  how  sometimes  something  might 
happen  without  your  paying  due  attention  to  it,  it  wouldn't  have 
been  deliberate,  whatever  that  factor  is,  against  the  need  for  objec- 
tivity and  also  the  appearance  of  objectivity,  to  have  public  trust, 
that  it's  not  just  members  of  the  old  boy  or  old  girl  network,  from 
the  club  and  so  on,  judging  their  fellow  members. 

Let  me  just  ask  this.  Two  questions.  A  fair  compromise  on  that 
might  be  to  have  whatever  panel  we  had,  if  we  have  an  outside 
panel  or  pool  in  part  of  the  process,  composed  of  some  former  mem- 
bers mixed  with  other  citizens,  but  perhaps  slightly  less  than  a  ma- 
jority, somewhat  less  than  a  majority  of  the  members  of  the  panel 
being  former  members,  but  assuring  that  there  would  be  some 
former  member  representation,  and  mixed  representation,  in  other 
words,  perhaps  with  former  members  being  a  slight  minority 
anj^way. 

Second,  would  you  limit  the  outside  panel,  both  for  constitutional 
and  other  reasons,  to  either  the  first  part  of  the  process,  what  we 
might  call  the  grand  jury  or  indictment  process,  which  would  save 
members  time  from  going  through  whether  or  not  this  was  a 
matter  that  should  rise  to  the  level  of  demanding  members'  time, 
or  perhaps  even  the  first  two  phases,  the  grand  jury  indictment 
phase,  perhaps  coupled  with  the  finding  of  fact  phase,  stopping 
short  of  recommendations  as  to  punishment. 

It  would  seem  to  me  that  if  you  have  an  outside  group  which 
finds  the  facts  and  then  also  makes  recommendations  as  to  punish- 
ment, if  that  group  has  a  great  deal  of  credibility  it  becomes  almost 
impossible  then  for  the  members  of  Congress  themselves  to  second 
guess  the  recommendation  of  that  outside  panel  as  to  the  appropri- 
ate punishment,  especially. 

I  just  wonder  if  you  would  comment  on  those  two,  one,  do  you 
think  a  mix  of  former  members  and  citizens  would  be  good  if  we 
have  an  outside  group  striking  that  balance,  and  second,  do  you 
think  the  outside  group  should  be  limited  to  one  or  two  phases  of 
what  we  might  call  the  finding  of  fact  process  as  opposed  to  the 
recommendation  of  punishment  process?  Maybe  each  one  of  you 
could  just  very  briefly  comment  on  those  two  points. 

Mr.  Thompson.  On  the  first  point,  I  think  I  agree.  Senator,  with 
the  suggestion.  I  think  former  members  should  be  on  the  commit- 
tee. I  don't  agree  with  some  of  the  proposals  which  suggest  that 
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only  former  members  should  serve.  And  I  also  think  that  you  don't 
actually  need  a  majority.  A  few  former  members,  I  think,  would 
probably  carry  considerable  weight.  In  fact,  if  anything,  I  suspect, 
and  perhaps  my  colleague  Mr.  Rosenthal  will  comment  on  this, 
that  the  experience  is  in  States  that  the  former  members  tend  to 
carry  a  great  deal  of  weight  in  the  proceedings.  So  you  don't  need 
too  many  of  them. 

I  would  also,  on  the  question  of  membership,  I  think  continuity  is 
very  important.  So  I  am  skeptical  of  some  of  the  proposals  that 
would  have  pools  or  random  panels,  random  selection  from  a  pool.  I 
think  the  kind  of  knowledge  that  is  built  up  by  a  committee  is 
almost  as  important  that  the  knowledge  that  former  members 
bring. 

On  your  second  question,  I  would  stop  short  of  a  recommenda- 
tion. I  would  have  the  committee  stop  short  of  a  recommendation 
partly  for  the  reasons  you  suggest.  I  would,  however,  suggesting 
that  finding  of  fact  phase  two  ought  to  be  part  of  their  responsibil- 
ity. I  suspect  there  is  some  disagreement  among  my  colleagues  on 
that.  Some  people  favor  only  the  indictment  phase. 

Mr.  Bruff.  I'm  inclined  to  agree  with  both,  also.  The  thing  that 
strikes  me  about  being  on  a  purely  independent  board  is  I  think  if  I 
were  a  member  of  that  I  would  be  thinking  what  I  can't  know  is 
what  I  don't  know.  I  won't  have  any  way  to  educate  myself  about 
special  things  about  the  institution  that  a  former  member  might  be 
able  to  tell  me  in  about  20  seconds.  So  I  think  there  is  an  educative 
function  there  that  can  go  on  that's  irreplaceable  by  anjd:hing  else 
that  I  can  think  of. 

On  the  second,  I  think  I  certainly  would  have  them  stop  short  of 
recommendations.  I  think  that's  your  business  to  decide  what  to  do 
about  it.  Whether  or  not  to  bring  it  all  the  way  to  fact  conclusions, 
reasonable  minds  could  disagree  on  that. 

Mr.  Saxon.  I  basically  concur  with  what  Professor  Bruff  said.  I 
think  some  hybrid,  Mr.  Chairman,  is  called  for.  Because  as  I  said, 
it's  necessary  for  fact  finders  to  understand  the  environment 
within  which  members  operate.  Second,  I  think  that  I  would  have 
them  stop  short  of  any  recommendation  also.  That's  your  constitu- 
tional duty. 

I  would  simply  add  one  thing.  You  alluded  to  an  investigation  of 
classified  information.  Unless  things  have  changed,  at  least  on  the 
Senate  side,  the  ethics  committee  still  is  charged  by  resolution  to 
investigate  leaks,  both  from  the  intelligence  committee  and  the  for- 
eign relations  committee. 

So  whatever  pool  of,  whether  you  have  like  a  jury  venery  on  the 
civil  side  where  you  draw  your  jury,  or  if  you  have  some  pool  that 
these  individuals  are  selected  from,  or  you  have  a  standing  ongoing 
outside  committee,  they  are  going  to  have  to  have — you  may  want 
to  have  prospectively  security  clearances,  so  if  there  is  a  matter  to 
be  investigated  of  this  nature,  you  don't  lose  time  while  they  all  get 
cleared. 

Mr.  Rosenthal.  Senator  Boren,  let  me  add,  in  my  experience 
watching  mixed  membership  committees  in  State  legislatures,  I 
think  that  members  or  former  members  have  great  influence,  pri- 
marily in  educating  laymen.  I  don't  think  it's  necessary  to  have  a 
majority  of  former  members,  or  even  a  significant  minority.   It 
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really  depends  upon  the  character  and  qualification  of  the  former 
members.  A  few  could  do  the  educative  job,  and  then  I  think  every- 
body would  be  up  to  snuff  and  understanding  the  institution  and 
institutional  life.  So  I  think  that  is  very  important. 

I  think  the  appointment  powers,  if  the  appointment  powers  are 
with  the  Congressional  leaders  or  the  members  of  Congress,  I  think 
that  you  can  fairly  well  assure  that  there  will  be  a  reasonable 
membership  on  the  committee  of  lay  and  former  members,  public 
members  and  other  members,  and  that  would  at  least  assure  as 
fair  a  process,  and  a  process  that  would  be  at  least  more  credible 
with  the  public  and  the  press.  I  say  more  because  I'm  not  sure  any- 
thing will  be  completely  credible. 

Senator  Cohen.  Senator  Boren,  would  you  just  yield  for  a  follow- 
up  question  on  what  you've  asked?  I  will  ask  it  as  a  rhetorical 
question,  perhaps,  but  on  the  second  part,  if  you  have  an  independ- 
ent commission  which  only  engages  in  fact  finding  and  does  not 
deal  with  the  recommendation  as  far  as  punishment,  would  there 
be  a  requirement  that  the  members,  either  individually  or  collec- 
tively, would  be  prohibited  from  expressing  any  public  opinion  as 
to  whether  subsequent  Congressional  action  was  severe  enough  or 
not? 

Because  if  you  allow  individual  members  of  the  Commission 
itself  to  make  a  statement,  you  thereby  have  defeated  the  whole 
purpose  of  having  an  independent  commission.  The  cynicism  would 
be  there,  it's  a  whitewash,  we  have  made  an  investigation,  you 
gave  them  a  slap  on  the  wrist,  and  nothing  has  changed. 

So  I  would  like,  on  my  time,  not  on  Senator  Boren's  time,  per- 
haps for  you  to  ponder  that  and  give  me  an  answer. 

Chairman  Boren  [presiding].  Okay,  Senator  Domenici,  and  then 
Mr.  Spratt. 

Senator  Domenici.  Thank  you,  Mr.  Chairman. 

Let  me  say  to  all  four  of  you,  I  did  not  have  a  chance  to  read 
your  testimony.  But  from  I  heard  from  you,  I  assure  you  I  will.  Be- 
cause I  believe,  having  heard  your  summaries  of  it,  that  you  have 
some  very  constructive  ideas  and  some  very  constructive  informa- 
tion. 

Let  me  ask,  for  those  who  are  familiar  historically  with  the  cre- 
ation of  outside  commissions,  whatever  their  membership,  and 
whether  you  want  to  include  the  very  different  and  strained  one  in 
California  or  not,  it  doesn't  matter,  but  I'm  of  the  impression  that 
after  the  winds  calm  down  and  you  have  this  new  outside  group 
that  the  perception  of  these  constituents  in  that  State  of  their  leg- 
islature has  not  improved  very  much. 

So  you  go  through  all  this  because  you  want  the  public  to  have  a 
perception  that  this  policing  is  going  to  make  members  more 
honest,  they  are  going  to  do  their  jobs  better,  they  have  all  kinds  of 
ideas  on  how  much  this  is  going  to  do  for  them.  I  wonder  after  you 
have  them  in  place  for  a  while,  do  the  constituents  or  the  media 
change  their  view  of  the  effectiveness  of  ethics  against  members? 

Mr.  Rosenthal.  If  I  could  address  that  question,  the  answer,  I 
think,  is  certainly  not.  You're  quite  right.  Senator.  I  think  the 
effect  is  a  momentary  effect.  The  issue  is,  what  would  have  hap- 
pened in  Kentucky,  for  example,  recently,  which  went  through 
ethics  reform  special  session,  had  it  recommended  that  the  legisla- 
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tive  committees  do  the  job  instead  of  an  independent  commission? 
What  would  have  happened  is  that  they  would  have  gotten  trashed 
in  the  press. 

But,  having  gone  the  commission  route,  I  don't  think  that  they 
are  going  to  win  any  great  editorial  favor  or  any  public  favor  for 
having  done  so.  And  the  fact  may  be  that  the  commission  will 
bring  up  more  issues  and  keep  issues  more  in  the  spotlight  than 
might  otherwise  happen.  So  I  don't  know  that  there  are  any  long- 
term  gains  in  that  respect. 

Senator  Domenici.  Would  you  all  agree  to  that  from  what  you 
know?  So  isn't  it  fair  to  say  that  all  the  testimony  we've  been  hear- 
ing about  let's  change  the  perception  so  that  the  public  will  have 
more  credibility  in  what  we're  doing,  that  that's  talking  about  kind 
of  what  Representative  Hansen  was  saying  this  morning,  we  need  a 
hanging?  The  public  wants  a  hanging,  and  the  first  hanging  would 
be  to  totally  change  our  system  and  put  a  new  one  in.  You'd  get  a 
lot  of  great  press  about  that. 

But  should  we  really  be  concerned  about  that  if  it's  not  going  to 
work? 

Mr.  Thompson.  Could  I  speak  to  that?  I  think  we  shouldn't,  obvi- 
ously, make  changes  just  in  order  to  satisfy  unreasonable  or  dis- 
torted press  accounts.  That's  right.  And  it  probably  is  the  case  that 
doing  the  right  thing  will  not  necessarily  procedurally  be  the  right 
thing,  necessarily  win  you  as  much  favor  as  it  should.  That's  a  fact 
of  political  life. 

But  it  does  marginally,  I  don't  think  that  one  can  point  to  great 
swings  in  public  opinion  polls  to  show  this,  but  over  a  period  of 
time,  I  have  a  certain  amount  of  confidence  that  if  one  has  the 
right  sort  of  procedures  in  place  which  are  not  inherently  beset 
with  a  conflict  of  interest  problem,  that  reasonable  members  of  the 
public,  opinion  leaders,  colleagues  in  other  institutions,  will  have 
more  confidence  in  what  you're  doing.  It  won't  win  you  lots  of 
votes,  it  may  actually  increase  to  some  extent  the  salience  of  ethics 
discussions.  But  if  it  is  the  right  thing  to  do,  it  should  be  done. 

Mr.  Bruff.  If  you  change  the  system  in  a  way  that  really  does 
cause  a  bit  more  compliance  and  fewer  complaints,  then  there  will 
be  more  public  confidence  and  you  won't  really  attribute  it  to  any- 
thing in  particular,  just  the  waters  are  calmer.  By  the  same  token, 
if  you  were  to  change  just  for  the  sake  of  change,  it  would  be  aw- 
fully hard  to  undo. 

Senator  Domenici.  Well,  Mr.  Chairman,  I  don't — would  you  like 
to  comment,  Mr.  Saxon? 

Mr.  Saxon.  Very  quickly.  Senator,  two  thoughts.  One,  I  think 
that  it's  bound  to  have  some,  perhaps  minimal,  maybe  not  quantifi- 
able, but  some  effect  if  an  educating  function  is  also  served  by  the 
members.  I  think  as  they  each  go  back  to  their  States,  as  you  all 
do,  and  they  are  giving  speeches,  you  are  responding  to  media 
interviews,  you  can  talk  about  the  fact  that  the  institution  is  sensi- 
tive to  these  issues  and  therefore  you  have  tried  to  bring  in  some 
outside  involvement  to  help  make  things  more  objective. 

Second,  I  think  that  the  institutions  can  do  something  that  we 
saw  in  the  early  1980s  in  terms  of  leadership,  where  you  think  the 
process  is  being  abused.  This  is  not  quite  the  same  question,  but  it 
goes  to  a  question  you  asked  of  the  earlier  panelists. 
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We  had  an  instance  in  the  November  1980  election  cycle  in 
which  we  thought  a  politically  motivated  charge  was  filed  with  the 
Senate  Ethics  Committee.  Back  then,  Senator  Heflin,  a  Democrat, 
was  chairman,  Senator  Wallop,  a  Republican,  was  Vice  Chairman. 
Normally  everything  has  to  be  done  in  tandem  and  letters  go  out 
under  both  signatures. 

But  the  Republican  part  of  a  state  from  your  neck  of  the  woods 
filed  what  we  thought  was  a  frivolous  complaint  against  an  incum- 
bent Democratic  senator.  At  the  committee  meeting  Senator 
Wallop  turned  to  Senator  Heflin  and  he  said,  I  want  to  take  this 
one.  I  am  outraged  that  my  party  is  using  our  process  for  partisan 
gain,  and  I  want  to  send  a  letter  back  by  myself.  And  he  took  out 
the  niceties  of  the  staff  letter  and  put  some  real  oomph  into  it,  and 
sent  back  a  letter 

Senator  Domenici.  Which  he  can  do. 

Mr.  Saxon.  — that  said  that  this  committee  will  not  allow  itself 
to  be  abused  for  partisan  purposes.  So  part  of  it  is  an  educating 
function,  with  whatever  changes  you  announce. 

Senator  Domenici.  Mr.  Chairman,  I  particularly  want  to  thank 
Mr.  Bruff  for  his  testimony.  I  will  read  it  in  more  detail.  But  it 
seems  to  me  that  we  ought  to  have  some  changes  if  they  will  cause 
this  whole  process  to  be  better  and  more  fair.  But  if  it  is  motivated 
principally  by  changing  the  perception  of  the  public,  I  truly  believe 
that's  very  little  gain  when  we  want  a  Senate  and  a  House  to  con- 
tinue on  for  decades  and  centuries  to  do  something  for  a  little  tiny 
bit  of  press  that  we  are  moving  in  the  right  direction. 

Chairman  Hamilton  [resuming  Chair].  Thank  you,  Senator  Do- 
menici. Just  so  my  colleagues  will  know,  I  have  Mr.  Spratt  and  Ms. 
Holmes  Norton,  Senator  Sarbanes,  Senator  Cohen  and  Senator 
Reid,  in  that  order. 

Mr.  Spratt? 

Mr.  Spratt.  Thank  you,  Mr.  Chairman,  and  thank  you  for  your 
excellent  testimony,  all  of  you.  As  I  understand  where  we  are  now, 
you  all  agree  that  there  ought  to  be  a  two-tiered  structure  of  some 
kind,  an  inside  panel  and  an  outside  panel,  and  a'  bifurcated  proc- 
ess. We  had  a  fairly  spirited  discussion  yesterday  at  the  end  of  our 
hearing  on  this  same  subject  about  how  these  two  bodies  would 
interface,  interrelate. 

And  in  particular,  and  this  may  go  to  Mr.  Bruff,  because  I  be- 
lieve you  have  some  experience  in  the  Administrative  Procedure 
Act  under  the  ABA,  we  were  discussing  whether  or  not  if  the  first 
panel  did  indeed  make  a  findings  of  fact,  there  would  be  a  right  of 
appeal  under  the  House  rules  or  the  Senate  rules  to  the  second 
panel,  the  inside  panel. 

And  if  so,  would  you  have  to  show  error,  substantial  error,  or 
simply  ask  for  a  reconsideration  de  novo,  a  full  rehash  of  all  the 
facts?  Could  you  give  me  your  reaction  to  how  you  think  the  second 
tier,  the  inside  tier,  should  interrelate  to  the  first  tier  with  respect 
to  factual  findings? 

Mr.  Bruff.  I  haven't  thought  about  it  carefully,  only  to  say  for 
the  moment  that  I  was  struck  by  the  comment  this  morning  that 
even  if  you  separate  the  functions  by  bifurcating  the  committee, 
then  you  have  permeability  problems.  Mr.  Hansen  was  talking 
about  that  a  bit. 
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The  other  side  of  that  is  if  you  cut  off  the  permeabiUty  and  sepa- 
rate them  completely,  either  with  an  outside  commission  or  an  in- 
ternal bifurcation  of  the  committee,  then  you  are  inviting  yourself 
to  formalize  the  relationships  between  the  two  halves  in  just  the 
sort  of  ways  you  just  mentioned,  all  right  going  from  stage  one  to 
stage  two,  no  facts  are  to  be  reopened  unless  we  meet  some  thresh- 
old criterion. 

My  instinct  is  not  to  favor  quite  so  formalized  a  relationship.  It's 
a  question  of  who  looks  at  the  facts  at  what  stages  to  me,  with 
what  judgment  in  mind.  That  is,  a  first  group  looking  at  the  facts, 
trying  to  decide  what  they  are,  and  whether  any  charge  should  go 
forward,  a  second  one  looking  at  them  with  the  question  of  judging 
culpability  and  imposing  sanctions.  If  it's  different  individuals,  I'm 
not  sure  that  you  need  formal  burdens  of  proofs  between  the  two. 
But  we'll  be  glad  to  look  at  that  for  you. 

Mr.  Spratt.  Reaction  from  other  members  of  the  panel?  Do  you 
think  honestly  that  if  the  panel  just  made  findings  of  fact,  that  it 
could  resist  making  recommendations  as  well,  either  formally  or 
informally?  Formally  it  seems  to  me  that  it  would  evolve  eventual- 
ly to  making  recommendations,  and  informally  it  would  seem  that 
the  members  of  the  panel  one  way  or  another  could  not  restrain 
from  expressing  themselves  as  to  what  should  be  done,  if  they  sat 
through  the  elaborate,  time-consuming,  fact  finding  process,  they 
would  certainly  have  an  opinion  at  the  outcome  of  it  as  to  what 
action  the  Congress  should  take.  It  would  be  hard  to  pull  that 
punch  at  the  very  end.  Wouldn't  you  agree  with  that? 

Mr.  Bruff.  I  think  that  tension  is  natural  to  the  system.  I  can 
hardly  see  a  fact  finder  concluding,  now,  the  defendant  is  guilty  of 
first-degree  murder  in  the  most  heinous  case  we've  seen,  but  who 
knows  what  penalties  should  attend  this?"  If  they  don't  have  any 
formal  recommendation  function,  it  may  be  that  a  little  spin  will 
get  put  on  facts.  Maybe  it's  best  to  let  them  express  themselves,  I 
don't  know. 

Mr.  Spratt.  So  what  you're  saying  then  is  that  the  panel  could 
indeed  characterize  it,  they  could  come  to  the  conclusion  that  this 
is  a  violation  of  rule  such  and  such,  a  legal  conclusion  is  distin- 
guished from  a  factual  conclusion.  They  just  wouldn't  decide  the 
penalty  that  attends  that  particular  violation. 

Mr.  Bruff.  One  question  there  would  be  whether  you  would 
them  to  characterize  how  frequent  this  kind  of  misbehavior  is, 
which  often  is  a  subject  of  press  controversy.  Again,  I  don't  know 
how  best  to  do  that,  but  that's  one  kind  of  thing  that  a  finding 
might  consist  of. 

Mr.  Spratt.  Professor  Thompson,  I  think  you  were  about  to 
speak. 

Mr.  Thompson.  Just  to  emphasize  something  that  I  think  Sena- 
tor Cohen  was  getting  at  earlier,  it  matters,  it  seems  to  me,  less 
important  to  separate  exactly  whether  it's  fact-finding  or  legal  con- 
clusion than  that  the  commission  or  body  speak  only  as  a  body  in 
official  documents.  I  would  hope,  perhaps  this  should  even  be  done 
by  law,  that  the  commission  would  not,  like  a  jury,  the  members 
would  not  be  free  to  speak  on  their  own  out  in  public.  I  would  see 
this  as  almost  like  a  judicial  body,  not  like  a  jury  in  that  sense 


43 

with  citizens  free  to  go  to  talk  to  the  press  about  their  own  person- 
al opinions  after  they  had  decided  the  case. 

That  would  be  some  protection,  that  is  the  commission  or  the 
body  would  have  to  agree  collectively  in  writing.  And  that  seems  to 
me  to  be  very  important.  If  that  were  taken  care  of,  it  wouldn't 
matter  quite  so  much  where  you  drew  the  line  on  fact  finding  or 
findings  of  violation. 

Mr.  Spratt.  We've  been  focusing  mainly  on  a  model  that  as- 
sumes we've  got  a  trial  before  it's  a  serious  violation,  and  the  ques- 
tion is,  how  do  you  adjudicate  it,  inside  or  outside  body.  But  I 
haven't  been  on  the  Ethics  Committee,  my  understanding  is  the 
bulk  of  their  business  is  not  sitting  in  trial  on  certain  violations, 
but  in  issuing  ethical  guidelines  and  advice.  Do  you  think  it's  nec- 
essary to  have  an  outside  body  to  render  periodic  advice  to  mem- 
bers who  need  ethical  guidance?  As  I  see,  the  California  situation 
has  evolved  into  that,  where  members  go  to  this  particular  what- 
ever it  is,  FPPC,  and  get  ethical  guidance  from  them  as  opposed  to 
going  to  their  inside  ethics  committee. 

Mr.  Rosenthal.  Can  I  address  that?  They  do  both.  They  have 
inside  committees  and  the  FPPC.  The  FPPC  is  involved  with  en- 
forcing many  of  the  ethics  laws  that  were  enacted  by  the  legisla- 
ture and  in  promulgating  regulations.  So  they  are  the  enforcer,  the 
administrator,  of  ethics  legislation.  So  they  are  the  final  determin- 
er of  whether  something  is  right  or  wrong  or  legal  or  illegal  accord- 
ing to  law. 

But  normally,  members  go  initially  to  their  legislative  counsel,  to 
their  ethics  committee,  and  the  legislative  counsel  or  ethics  com- 
mittee then  may  check  with  the  FPPC  if  it's  an  ambiguous  situa- 
tion. So  FPPC  remains  the  final  authority.  And  I  think  this  would 
be  true  of  other  ethics  commissions  that  have  that  kind  of  adminis- 
trative enforcement  power. 

Mr.  Spratt.  So  if  someone  disagrees  with  an  ethical  guideline 
that  a  particular  member  seeks  and  obtains,  that  outside  party  or 
inside  party  can  take  it  up  to  the  commission?  Let's  say  that  I  go 
before  the  committee  and  ask  for  advice  as  to  whether  or  not  I  can 
file  a  particular  piece  of  legislation  in  which  I  have  an  interest,  it 
affects  me  personally. 

And  I  seek  the  guidance  from  the  ethics  committee  so  that  I  can 
get  advice  fairly  expeditiously,  I  want  to  file  the  legislation.  I'm 
speaking  to  a  personal  set  of  circumstances.  And  they  give  me  a 
letter  saying  I  can.  Is  that  then  challengeable  by  someone  outside 
the  body  or  inside  the  body  and  appealable  to  this  outside  panel? 

Mr.  Rosenthal.  I  don't  know  in  that  particular  case.  I  think  that 
issue  in  California  would  be  for  the  legislature  to  decide,  and  they 
would  make  the  final  determination.  However,  if  you  wanted  to 
take  a  trip  at  the  expense  of  some  outside  group,  it  would  be  finally 
the  determination  of  FPPC.  So  it  varies,  and  it  is  also  very  confus- 
ing. Certainly  the  public  doesn't  understand  and  members  don't 
understand  it. 

Mr.  Saxon.  Congressman,  if  I  could  address  that  for  a  second,  I 
think  the  traditional  function  that  the  in-house  staff  performs  to 
advise  and  counsel  members  and  their  staffers  and  the  public  is 
one  that  should  be  continued.  And  I  would  not  recommend  any  out- 
side panel  to  do  that  sort  of  day  to  day  deciding,  even  to  the  point 
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when  it  results  in  some  formal  interpretive  ruling  or  advisory  opin- 
ion. I  think  that's  something  that  can  be  done  in-house. 

As  to  whether  that  security  blanket,  if  you  will,  that  you  get 
from  the  committee  can  be  challenged,  it  certainly  could,  by  some 
challenger  in  the  political  context,  just  as  any  other  act  you  engage 
in  could  be  challenged.  But  our  view  on  the  Senate  side  was  always 
that  if  someone  came,  it  rose  to  the  level  of  them  seeking  an  opin- 
ion from  us  and  we  gave  them  that  opinion,  they  were  entitled  to 
rely  on  it,  that  doesn't  preclude  someone  challenging  them,  but  it 
gives  them  a  greater  degree  of  comfort. 

Mr.  Spratt.  Thank  you  very  much  for  your  testimony. 

Chairman  Hamilton.  Ms.  Holmes  Norton? 

Ms.  Norton.  Thank  you  very  much,  Mr.  Chairman,  and  I  want 
to  thank  these  witnesses  for  testimony  that  I  have  found  to  be  both 
thoughtful  and  useful. 

It  strikes  me  that  wherever  the  committee  comes  out  on  the 
question  of  ethics,  it  will  need  a  convincing  rationale,  and  that 
ironically  it  will  be  easier,  given  the  mood  of  the  public,  to  come  up 
with  a  convincing  rationale  for  changing  the  system  than  for  keep- 
ing the  system  the  same  or  similar  to  the  way  it  is.  And  that  is  not 
always — that  doesn't  have  a  lot  to  do  with  misconduct  on  the  part 
of  members.  Indeed,  whatever  system  we  set  up  will,  I  predict,  be 
called  into  question  the  first  time  some  member  comes  before  the 
body  for  misconduct.  It  will  then  be  seen  as  a  criticism  of  the 
member  to  be  sure,  but  criticism  of  the  system,  and  people  will 
begin  to  talk  again  about  the  system  and  how  inadequate  it  is. 

It  strikes  me  that  our  major  problem  is  that  Americans  have — 
we  have  a  consensus  in  this  country  about  what  a  fair  system  is.  It 
comes  from  living  in  a  country  where  there  is  an  adversarial  due 
process  system,  so  that  it  is  counter-intuitive  for  most  Americans  to 
observe  the  notion  that  there  ought  to  be  people  who  live  under  an- 
other system,  another  kind  of  system. 

This  kind  of  system  is  generally  tolerated  on  the  basis  that  the 
group  involved  has  very  specialized  knowledge.  That's  why  we  tol- 
erate it  for  lawyers  and  we  tolerate  it  for  doctors,  and  there  is  con- 
siderable controversy  as  to  whether  we  ought  to  tolerate  it  for 
them,  and  there  are  in  some  instances  mixed  systems,  for  example, 
for  lawyers. 

I  want  to  ask  you  if  you  believe  that  legislators  in  fact  are  like 
doctors  and  lawyers,  can  one  make  the  American  people  believe 
that  the  reason  we  need  a  system  of  peer  review  or  self  review  is 
because  of  the  reason  everybody  else  who  has  it  needs  it,  because 
there  is  sufficient  specialization  in  the  knowledge  involved  so  that 
a  break  from  the  normal  consensus  notion  of  due  process  in  a  socie- 
ty is  warranted  here. 

Mr.  Rosenthal.  I'll  go  first.  I  am  a  great  admirer  of  the  legisla- 
tive bodies,  and  I  have  been  studying  State  legislatures  for  practi- 
cally all  my  adult  life.  I  am  a  legislative  groupie,  as  a  matter  of 
fact. 

And  yet  I  have  come  around  to  the  belief  that  legislatures  cannot 
and  should  not  make  the  determinations  on  their  conduct.  I  under- 
stand that  it  is  more  functional  in  many  ways  for  them  to  do  so. 
But  I  think  the  institution  is  changing  and  has  to  change.  I  think 
our  society  has  been  changing  in  major  ways.  And  I  think  the 
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boundaries  between  the  institution  and  the  pubUc  in  this  society 
that  were  pretty  sharp,  for  so  many  years,  for  legislatures  or  for 
the  medical  profession  or  the  legal  profession,  are  becoming 
blurred.  And  I  think  this  is  almost  irresistible.  That's  what  has 
become  my  belief. 

But  even  though  I  don't  believe  that  the  legislature  immediately 
or  in  the  short  run  can  make  great  gains  in  public  confidence  by 
doing  so,  I  think  it  is  essentially  the  right  thing  to  do,  and  I  think 
over  the  long  run  and  in  some  un-understandable  way,  the  institu- 
tion will  be  better  able  to  cope  for  it. 

Ms.  Norton.  My  concern  is  that  I'm  led  to  believe  that  the 
reason  we  have  peer  review  in  legislators  is  because  legislators 
were  the  source  of  law,  and  there  was  no  body,  no  natural  party 
above  them  to  review  and  therefore,  that  is  one  of  the  reasons  this 
rationale  has  generally  not  been  convincing  to  the  public,  and  that 
it  really  didn't  rest  on  the  same  basis  that  self-regulation  rested  for 
lawyers  and  doctors.  It  just  rested  because  there  was  no  natural — it 
landed  with  them  because  there  was  no  natural  party  to  review 
them.  And  therefore  people  have  no  confidence,  essentially,  in  the 
way  they  review  themselves. 

Mr.  Bruff.  a  couple  of  thoughts,  Ms.  Norton.  One  is,  I  think  the 
process  by  which  the  ethics  committees  make  their  final  determi- 
nations is  in  need  of  a  very  good  second  look,  especially  with 
regard  to  fairness  to  the  people  involved  in  it.  And  our  committee 
intends  to  look  at  that  from  the  viewpoint  of  experienced  adminis- 
trative lawyers  and  see  what  we  can  suggest. 

The  other  is  the  question  of  public  confidence,  just  to  stress  that 
there  are  two  possible  components  in  a  loss  of  public  confidence  for 
the  institution.  One  is  the  old  self-regulation  question  of  whether 
people  are  being  cleared  although  they  have  sinned.  In  part,  that's 
irremediable. 

The  other  one  is  the  nature  of  the  sins.  It  seems  to  me  that  one 
element  in  the  loss  of  public  confidence  is  that  the  public  doesn't 
necessarily  share  Congressional  mores  on  what  kinds  of  behavior  is 
acceptable.  If  that's  true,  whether  or  not  a  person  is  found  to  have 
sinned,  just  revelation  of  the  conduct  will  cause  unhappiness 
among  the  public. 

So  what  I'm  suggesting  is  that  you  revisit  not  only  the  struc- 
tures, but  also  your  governing  rules  of  behavior,  to  see  where  they 
are  out  of  sync  with  the  public's  understanding  of  what  you  ought 
to  do.  Sometimes  you  may  not  be  able  to  close  that  gap.  But  there 
may  be  places  where  you  ought  to. 

Mr.  Thompson.  If  I  could  just  address  the  specific  part  of  your 
question  regarding  the  other  professions,  I  think  one  of  the  things 
that's  been  happening  in  this  country  in  recent  years  is  that  all  of 
the  professions  are  under  attack  for  not  adequately  enforcing  their 
ethics  through  processes  of  self-regulation. 

One  of  the  things  I  tried  to  point  in  my  prepared  testimony  was 
that  self-regulation  is,  the  success  of  it  and  the  existence  of  it  on  a 
lot  of  different  professions  has  become  more  of  a  myth  than  a  reali- 
ty. Law,  as  you  yourself  said,  is  more  of  a  mixed  system  now  that 
self-regulating  one.  And  even  professions  like  the  academic  profes- 
sion or  the  clergy,  which  used  to  be  the  latter  sacred,  have  come 
under  attack  for  the  same  reasons. 
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So  it's  not  just  that  everybody  is  becoming  suddenly  suspicious  of 
the  claims  of  legislators  to  regulate  themselves.  I  think  all  people 
who  hold  positions  of  authority  or  power  in  our  society,  or  privi- 
lege, people  who  have  special  knowledge,  are  being  called  to  ac- 
count. And  actually,  that's  not  such  a  bad  thing. 

Ms.  Norton.  One  more  question,  if  I  might,  Mr.  Chairman.  I'd 
like  to  know  if  you  can  cite  any  precedent  for  the  notion  put  for- 
ward that  the  outside  body  might  stop  short  of  a  recommendation. 
I  see  some  awkwardness  there.  I  don't  agree  that  there  is  necessari- 
ly a  constitutional  issue  in  having  a  recommendation  which  you 
then  act  on. 

In  fact,  one  might  argue  just  the  opposite.  Somebody  makes  the 
facts,  another  body  decides  the  punishment.  The  body  who  decides 
the  punishment  had  heard  no  testimony,  apparently  is  doing  so  en- 
tirely on  the  record  and  has  no  guidance  from  those  who  indeed 
saw  the  witnesses,  heard  them,  as  to  how  they  would  come  out. 
And  the  reason  I  don't  see  the  constitutional  problem  is  because 
you  can  recommend  and  still  have  the  same  record  before  you  that 
you  would  have  without  the  recommendation  to  decide  as  a  body 
what  the  punishment  should  be. 

If  anything,  I  think  one  might  be  walking  into  the  lion's  den  as 
far  as  the  public  is  concerned  in  that  way,  because  the  busy  mem- 
bers of  Congress  are  seen  as  coming  in  to  let  their  colleagues  off 
the  kind  of  punishment  that  they  might  have  gotten  had  a  recom- 
mendation been  allowed  in  the  normal  course.  I'd  like  to  know  if 
there  is  any  precedent  for  it,  and  whether  you  see  any  problems 
that  might  turn  in  upon  us  if  we  were  to  adopt  so  bifurcated  a 
notion. 

Mr.  Saxon.  Let  me  address  one  aspect  of  that,  and  that  is,  that 
when  I  talk  about  an  outside  panel,  however  comprised,  maybe  I 
should  have  made  this  clearer,  my  concept  would  be  that  there 
would  be  some  showing  that  they  come  in  and  make  after  they 
have  found  their  facts.  Whether  they,  like  a  jury  choosing  a  fore- 
man, choose  a  chairman,  or  whether  they  do  it  in  concert  with  spe- 
cial counsel,  my  notion  is  that  at  some  point,  the  members  of  the 
House  or  the  Senate  who  are  to  do  the  meting  out  of  the  sanction 
or  the  recommendation  to  the  full  body,  would  hear  a  presentation 
of  the  facts  as  found.  It  wouldn't  simply  be  that  they  would  bind  up 
the  depositions  and  the  affidavits  and  then  come 

Ms.  Norton.  So  they  hear  orally  a  presentation  of  the  facts  in- 
stead of  reading  a  presentation  of  the  facts.  What  good  is  that?  I'm 
still  left  with  my  question.  They  are  not  the  ones  that  heard  the 
evidence.  All  they  did  was  to  hear  the  rendition  of  somebody  else 
as  to  what  the  facts  were. 

Mr.  Saxon.  That's  what  they're  essentially  hearing  now  in  the 
hearings  that  are  held.  It's  just  that  they  have  not  also  been  in- 
volved at  the  earlier  stages  hearing  on  a  daily  basis,  a  witness  by 
witness  basis,  what  the  fact  finders,  the  staff,  are  finding. 

Ms.  Norton.  What's  the  harm  of  a  recommendation? 

Mr.  Saxon.  I'm  not  sure  there  is  any  harm.  It  may  create  some 
political  problems,  as  has  already  been  alluded  to,  with  the  mem- 
bers if  they  chose  to  override  it.  There  probably  would  not  be  such 
problems  if  they  stiffened  the  sanction.  But  if  for  some  reason  they 
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saw  fit — it  may  be  appropriate  on  the  facts  to  weaken  the  sanction 
that  might  subject  them  to  further  criticism. 

Chairman  Hamilton.  Senator  Sarbanes? 

Senator  Sarbanes.  Thank  you  very  much,  Mr.  Chairman. 

Actually,  just  on  that  last  question,  it  seems  to  me  if  you  have  a 
recommendation,  you  have  pretty  well  determined  the  outcome  as 
a  practical  matter.  So  I  think  if  you  go  down  that  path,  you  simply 
ought  to  recognize  that  that's  going  to  be  the  practical  conse- 
quence. 

I  think  it  would  take  an  extraordinary  set  of  circumstances  to 
depart  from  the  recommendation,  particularly  to  depart  in  a  more 
lenient  direction  from  the  recommendation,  and  given  everything 
that's  assumed  about  the  body  inside,  I  guess  it's  not  very  likely 
they  would  depart  from  it  in  a  more  stringent  direction.  So  I  think 
the  recommendation  pretty  well  ends  up  determining  the  judg- 
ment. Maybe  that's  where  we  want  to  go,  although  some  do  raise 
constitutional  questions  about  that. 

I  want  to  thank  the  panel.  I  think  it's  been  a  very  helpful  panel. 
I  really  want  to  divert  off  into  a  question  that  is  somewhat  unrelat- 
ed, but  you  all  have  watched  the  functioning  of  these  ethics  ques- 
tions in  a  lot  of  legislative  bodies,  and  I  know  particularly  Alan 
Rosenthal  is  an  old  friend  of  mine,  I've  followed  him  closely  over 
the  years,  he  actually  helped  to  reform  the  Maryland  legislature 
back  in  the  late  1960s  in  a  very  positive  direction,  I  must  say.  Al- 
though we  don't  put  on  him  the  burden  of  responsibility  for  every- 
thing that  has  happened  since  that  time. 

I'm  interested  in  what  your  perception  is  about  how  effectively 
these  commissions  or  other  internal  bodies  that  deal  with  these 
questions  are  in  educating  the  membership  as  to  what  the  rules 
and  standards  are  and  how  much  benefit  there  might  be  derived  if 
you  really  mounted  a  very  thorough  and  comprehensive  education- 
al effort,  almost  the  equivalent  of  requiring  members  to  go  through 
a  course,  through  a  set  of  briefings  and  maybe  even  some  kind  of,  I 
don't  know  that  I  want  to  take  it  to  the  point  of  examinations  and 
answering  and  so  forth.  But  some  sense,  because  you  have  all  this 
kind  of  floating  around. 

Is  there  any  place  that  you  see  in  the  country  in  a  legislative 
body  where  you  say  "Well,  now,  they  really  do  an  extremely  effec- 
tive job  in  this  particular  place  in  educating  their  members  on 
these  ethics  questions.  They  sensitize  them  to  them  early,  they  lay 
out  a  lot  of  practical  examples  in  order  to  give  them  a  real  feel  for 
the  standard,  they  come  down  very  hard  on  certain  kinds  of  behav- 
ior that  they  think  are  maybe  being  engaged  in  that  are  brought  to 
the  attention  of  the  ethics  body  would  clearly  be  ruled  out  of  order, 
and  they  really  push  their  members  to  a  higher  level  through  an 
education  process.  Does  that  go  on  anywhere  that  you  know  of? 

Mr.  Rosenthal.  Senator,  I'm  searching  for  that  State.  But  the 
answer  to  my  knowledge  is  no.  And  it's  no  because  as  you  people 
well  realize,  you're  busy,  you're  pulled  in  so  many  different  direc- 
tions. One  of  your  major  issues  now  is  to  reduce  the  number  of 
committees  so  you  don't  have  to  serve  on  18  committees  and  sub- 
committees in  the  United  States  Senate. 

Out  in  the  States  to  a  lesser  extent,  legislators  have  so  many 
competing  responsibilities,  survival  being  among  them,  that  they 
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don't  have  time  or  energy  for  this.  None  of  the  members,  including 
the  leaders,  feels  that  they  want  to,  or  to  my  knowledge,  that  they 
want  to  confront  members  and  say,  and  I've  been  asking  this  ques- 
tion to  a  lot  of  leaders  and  members,  "Do  you  know  who  is  at  risk 
in  your  legislative  body  who  might  have  to  be  reigned  in?  Do  you 
have  any  idea?" 

Well,  the  answer  there  is,  we  don't  know.  These  bodies  are  not  as 
collegial  as  they  once  were.  So  to  a  large  extent,  they  don't  know 
who  is  getting  in  trouble  or  who  is  doing  what.  In  those  cases 
where  they  have  a  suspicion  they  will  respond  to  me,  well,  we  don't 
have  any  evidence.  In  those  cases  where  they  have  a  strong  suspi- 
cion, it  is  not  the  mode  of  many  of  these  legislators  or  legislative 
leaders  to  be  confrontational.  They  need  the  members'  votes. 

So  the  informal  process  doesn't  work  terribly  well  to  my  knowl- 
edge. Now,  the  formal  education  process  is  tried  in  a  few  States.  In 
California,  there  is  a  statute  now  that  requires  biennial  ethics 
training  for  the  membership.  And  that  was  enacted  in  1990.  And 
they  have  gone  through  two  training  sessions  where  the  members 
and  staff  and  lobbyists  in  the  State  have  got  to  undergo  ethics 
training. 

I  happened  to  do  the  training  for  the  California  Senate  about  a 
month  ago.  Michael  Josephson,  an  ethicist  in  California,  did  it  2 
years  ago.  It  was  the  toughest  gig  I've  ever  had.  And  I  understand 
it,  these  people  don't  want  to  sit  around  and  be  trained  in  ethics. 
Their  reaction  is,  well,  I'm  ethical.  Or  the  reaction  is  well,  you 
can't  learn  ethics.  That's  something  you  learn  at  your  mother's 
knee.  All  of  my  ethics,  as  Congressman  Pike  said,  I  learned  in  kin- 
dergarten. 

So  it  is  difficult  to  get  them  in  those  kinds  of  discussions.  I  think 
it  helps,  and  I  think  in  California  members  do  benefit  as  a  result. 
But  they  don't  do  it  willingly.  It  is  very  difficult  to  find  the  time 
and  the  inclination  for  that  kind  of  educational  campaign. 

Senator  Sarbanes.  But  you  think  that  requirement  and  those 
sessions  are  helpful  and  positive? 

Mr.  Rosenthal.  I  think  it's  helpful,  I  think  it's  useful,  and  I 
think  over  time  it  will  have  an  impact.  And  this  is  training  not 
only  in  the  laws  and  regulations  that  they  are  required  to  follow, 
which  are  complex  and  confusing  and  provide  a  lot  of  opportunity 
to  screw  up,  but  it's  also  training  in  the  more  ambiguous  areas  of 
ethics  where  there  is  not  law,  but  there  are  just  things  that  you  do 
or  you  don't  do  because  they  are  right  or  wrong  or  because  they 
will  bring  discredit,  whatever  that  is,  on  the  institution. 

So  I  think  both  of  those  areas  are  important  for  members.  And  I 
think  in  the  long  run  they  will  be  helpful.  I  think  it  should  be  a 
normal  part  of  what  legislators  do  by  way  of  in-service  education. 

Mr.  Saxon.  Senator  Sarbanes,  if  I  might,  two  points  on  that 
point.  One,  I  understand  Senator  Heflin  was  here  earlier  in  the 
week,  at  which  time  he  suggested  that  he  might  favor  some  sort  of 
mandatory  ethics  education.  I  think  that  might  not  be  as  difficult 
as  it  sounds  to  swallow.  There  might  be  merit  to  it  both  because  it 
would  sensitize  the  members  to  things  but  also  because  it  would 
give  them  a  better  educational  foundation  for  what  the  rules  are. 
My  experience  dealing  with  mostly  with  staffers  but  sometimes 
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members  in  three  and  a  half  years  of  trying  to  interpret  the  Senate 
ethics  code  is  there  is  a  lot  of  ignorance  out  there  as  to  what's  in  it. 

And  the  second  point,  I  would  draw  a  parallel  to  the  legal  profes- 
sion. No  lawyer  I  know  is  excited  about  committing  an  ethics  in- 
fraction and  perhaps  jeopardizing  his  or  her  license.  But  I  just 
ended  a  term  as  chairman  of  the  professional  ethics  committee  of 
the  Birmingham  Bar  Association.  We  have  a  new  Alabama  set  of 
rules  of  professional  conduct,  and  the  Birmingham  Bar  Association 
decided  to  have  mandatory  ethics  education  at  the  beginning  of 
every  substantive  seminar. 

So  you  go  to  a  seminar  or  bankruptcy  or  civil  procedure,  and  you 
get  15  minutes  of  ethics  presentation.  And  I  did  most  of  those,  and 
many  people  in  the  audience,  a  year  after  we  had  our  new  code, 
were  not  aware  we  had  a  new  code.  So  I  give  you  that  parallel 
simply  to  say  don't  presuppose  that  all  of  your  colleagues  are  fully 
conversant  with  what's  in  the  code  of  official  conduct. 

Senator  Sarbanes.  I  don't  presuppose.  I  favor  mandatory  train- 
ing of  some  sort.  I  think  we  need  it,  and  we  need  to  put  a  lot  of 
careful  thought  and  get  some  real  professionals  to  put  the  program 
together  and  how  to  present  it  and  so  forth  and  so  on.  Because 
there  is  none  of  that  now.  You  may  seek  to  self-educate  yourself. 
But  you  can't  bring  to  that  the  sort  of  perspective  that  people  who 
work  in  the  field  can  come  in  and  give  to  you,  at  least  it  seems  to 
me. 

Mr.  Thompson.  Could  I  address  that.  Senator?  I  agree  with  you 
completely.  I  think  even  though  there  are  obstacles,  Alan  merciful- 
ly spared — he  and  I  addressed  the  Connecticut  State  legislature,  so 
to  speak.  They  also  require  not  training  for  members  but  a  session 
of  some  sort  on  ethics. 

I  think  three  or  four  members  showed  up  when  Alan  and  I 
spoke.  I  think  maybe  four  for  Alan  and  one  or  two  for  me.  So  he 
had  a  better  turnout.  But  there  were  a  lot  of  lobbyists  there,  and 
the  press  was  there.  It  wasn't,  I  think,  totally  useless.  But  it  does 
show  you  what  one  is  up  against. 

Two  other  brief  points.  One,  I  think  often  that  one  of  the  most 
valuable  functions  of  this  kind  of  training  is  not  so  much  to  inform 
people,  though  I  think  that's  important  about  what  the  rules  are, 
but  to  legitimize,  make  respectable,  discussion  of  ethical  issues  in 
informal  ways.  So  it  raises  peoples'  consciousness  about  the  subject, 
makes  it  easier  to  talk  to  one's  colleagues  informally  later.  And 
that  does  seem  to  be  a  good  effect  of  it,  an  educative  effect  that 
occurs  in  business  corporations  which  are  now  doing  this,  there 
was  a  lot  of  skepticism  there,  but  now  major  corporations  are 
having  ethics  training  for  their  executives,  hospitals,  it's  happening 
in  other  places. 

And  the  one  last  point  I  would  make.  The  Office  of  Government 
Ethics  in  the  Executive  Branch  just  in  the  last  few  years,  as  you 
are  no  doubt  aware,  has  mounted  really  quite  a  massive  education- 
al program.  And  I  have  looked  at  it,  not  in  detail,  but  my  impres- 
sion is  that  it's  quite  successful,  there  was  a  lot  of  skepticism  there 
initially  as  they  go  out  into  the  executive  agencies. 

But  with  the  use  of  the  right  kinds  of  case  studies  and  with 
people  who  are  sympathetic  to  the  problems  are  not  coming  in  and 
sort  of  lecturing  but  are  trying  to  help  people  work  through  these, 
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this  has  been  very  effective.  Now,  I  reahze  the  Executive  Branch  is 
a  different  situation.  But  some  of  the  same  problems  there  were  ex- 
istent and  have  been  overcome. 

Senator  Sarbanes.  Thank  you  very  much. 

Chairman  Hamilton.  Okay,  Senator  Reid. 

Senator  Reid.  Mr.  Chairman,  I  am  an  example  of  why  this  com- 
mittee needs  to  function.  I  have  been  at  hearings  all  morning  that 
I  have  had  to  chair.  So  I  have  only  been  here  for  about  45  minutes 
and  have  no  questions. 

Chairman  Hamilton.  Okay.  Any  further  comments  from  my  col- 
leagues? 

Might  I  say  to  you  we  appreciate  very,  very  much  your  testimo- 
ny. It's  been  a  very  good  morning,  and  I'm  afraid,  afternoon  as 
well,  here. 

Thank  you  very  much.  We  stand  adjourned. 

[Whereupon,  at  1:06  p.m.,  the  committee  was  adjourned,  to  recon- 
vene at  the  call  of  the  Chair.] 
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Mr.  Chairman,  and  Members  of  the  Committee,  it  is  a 
pleasure  to  be  here  today  to  participate  in  these  historic 
hearings. 
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I  believe  it  was  Jefferson  who  is  alleged  to  have  said  that 
the  tree  of  liberty  must  be  pruned  by  a  revolution  every  now  and 
then.  Similarly,  and,  I  assume,  peacefully,  it  is  desirable  for  the 
Congress  of  the  United  States  to  be  subjected  to  periodic  self- 
examination  to  insure  that  it  remains  the  servant  of  that  liberty 
to  which  Jefferson  referred.  Clearly,  as  we  head  into  the  2Ist 
century,  changes  are  in  order;  I  trust  that  they  will  be  based  on 
informed  deliberations  and  will  stem  not  from  an  urge  to  make 
changes  for  the  sake  of  change,  but  from  a  desire  to  improve 
our  product. 

You  have  asked  Jim  Hansen  and  I  to  discuss  the  current 
enforcement  procedures  of  the  House  Committee  on  Standards 
of  Official  Conduct,  the  Ethics  Committee.  As  you  know,  I 
served  as  Chairman  of  the  Committee  from  1981  to  1985,  and 
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again  during  the  last  Congress  when  Jim  was  the  Ranking 
Republican  Member.  The  current  occupants  of  these  positions 
are  Jim  McDermott  of  Washington  and  Fred  Grandy  of  Iowa. 

I  would  also  note  that  Jim  Hansen  and  I  together  have 
served  on  the  Committee  at  various  times  for  almost  20  years. 
I  prefer  not  to  speculate  on  what  that  indicates  about  our  ability 
to  say  no. 

The  current  enforcement  procedures  have  been  in  place 
since  the  beginmng  of  the  last  Congress.  They  were 
recommended  by  the  10  Member  House  Bipartisan  Task  Force 
on  Ethics  appointed  by  the  Speaker  and  the  Minority  Leader  in 
February  1989.  The  Task  Force,  over  a  ten  month  period, 
imdertook  an  extensive  review  of  ethics  rules  and  procedures. 
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It  conducted  private  interviews  with  over  30  Members  of 
Congress.  In  addition,  over  24  Members,  academicians,  and 
journalists  testified  during  four  days  of  public  hearings. 

The  principal  areas  addressed  by  the  Bipartisan  Task 
Force,  which  was  co-chaired  by  Representatives  Vic  Fazio  and 
Lynn  Martin,  were  (1)  acceptance  of  gifts;  (2)  honoraria  and 
outside  earned  income;  (3)  financial  disclosure;  (4)  use  of 
official  resources;  and  (5)  ethics  committee  procedures. 

I  was  a  member  of  the  Task  Force  and  was  one  of  two 
Members  assigned  to  the  subgroup  on  ethics  committee 
procedures. 

At  that  time,  the  primary  criticism  of  the  Ethics  Committee 
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was  not  that  it  dealt  too  leniently  with  Members,  but  quite  the 
opposite  -  that  it's  procedures  were  unfair.  Specifically,  most 
of  the  Task:  Force  testimony  emphasized  the  lack  of  due  process 
inherent  in  a  system  where  the  same  group  charged  with 
determining  if  there  was  sufficient  cause  to  bring  charges,  also 
decided  if  the  charges  were  proved,  and  recommended  the 
appropriate  punishment.  Essentially,  the  grand  jury,  the  petit 
jury,  and  the  judge  were  one  and  the  same. 

This  criticism  led  to  the  bifurcated  system  in  force  today, 
which  I  will  now  summarize. 

When  a  complaint  is  properly  filed  with  the  Committee,  the 
Committee  must  meet  and  decide,  by  a  Majority  vote  of  its  14 
Members  -  7  Democrats  and  7  Republicans  -  whether  the 
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Members  -  7  Democrats  and  7  Republicans  -  whether  the 
complaint  "merits  further  inquiry. "  If  it  does  then  the  Chair  and 
the  Ranking  Minority  Member  appoint  a  four  or  six  person 
investigative  subcommittee,  equally  divided  between  parties,  to 
undertake  a  Preliminary  Inquiry  to  determine  if  there  is  "reason 
to  believe"  that  a  violation  of  the  Rules  of  the  House  or  other 
applicable  standard  of  conduct  has  occurred.  The  Chair  and 
Ranking  Minority  Member  cannot  serve  as  voting  Members  of 
the  investigative  subcommittee. 

If  the  investigative  subcommittee  concludes  there  is  reason 
to  believe  a  violation  has  occurred,  it  issues  a  Statement  of 
Alleged  Violation.  The  Chair  and  Ranking  Minority  Member 
then  designate  the  remaining  8  or  10  Members  of  the 
Committee,  as  the  case  may  be,  to  serve  on  the  adjudicative 
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subcommittee  which  must  determine  if  the  charges  have  been 
proved  by  "clear  and  convincing  evidence."  If  so  proved,  the 
full  Committee  reassembles  to  determine  what  sanction  to 
recommend  to  the  House. 

I  believe  this  system  is  sound.  It  goes  a  long  way  toward 
removing  the  bias  thought  to  exist  in  the  old  system,  while 
retaining  the  internal  enforcement  mechanism.  In  addition,  it 
lessens  the  time  all  Members  must  spend  on  a  case,  while 
ensuring  that  a  sufficiently  large  number  of  Members  is  involved 
in  the  decision-making  process.  Finally,  coupled  with  an 
increase  of  committee  Membership  from  12  to  14  and  a  6  year 
limit  on  service,  it  insures  that  the  burden  and  the  power  of 
ethics  committee  service  are  shared  among  House  members. 
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While,  as  I  stated,  this  process  seems  to  be  sound,  I  must 
point  out  that  it  has  yet  to  be  tried.  That  is,  during  the  i02d 
Congress,  very  few  complaints  were  filed  with  the  Committee 
and  none  necessitated  use  of  the  process  I  just  described. 

In  any  event,  as  far  as  the  House  is  concerned,  I  am 
troubled  by  calls  for  further  procedural  reforms  which  are 
based  on  the  notion  that  the  Ethics  Committee  has  not  done  its 
job  or  has  not  done  it  properly.  During  the  six  Congresses 
which  preceded  the  advent  of  the  current  process,  the  Committee 
considered  29  complaints  against  Members  of  the  House.  As  a 
result  of  these  cases,  one  Member  was  expelled  from  the  House, 
four  Members  were  censured,  three  Members  were 
reprimanded,  and  two  Letters  of  Reproval  were  issued  by  the 
Committee.  In  addition,  nine  Members,  including  a  Speaker, 
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resigned  from  the  House  before  the  Committee  could  complete 
action  on  their  cases. 

This  enforcement  record  was  not,  in  the  main,  accompanied 
by  adverse  publicity,  nor  does  it  indicate  a  House  unable  or 
unwilling  to  discipline  its  own  Members  when  necessary. 
Therefore,  I  am  not  persuaded  that  calls  for  a  radical 
restructuring  of  ethics  enforcement  procedures  have  any  basis  in 
the  record. 


I  am  particularly  troubled  by  proposals  to  shift  some  of  the 
Congress's  constitutional  enforcement  responsibilities  to 
outsiders,  whether  they  be  former  Members  or  former  judges. 

First  of  all,  I  believe  that  to  the  extent  possible  charges  of 
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wrongdoing  should  be  dealt  with  by  the  judicial  process,  and  by 
the  voters.  Where  particular  conduct  adversely  effects  the 
Congress,  or  violates  internal  rules,  then  the  Ethics  Committees 
should  act.  The  best  judges  of  both  are  sitting  Members,  both  in 
terms  of  knowledge  and  in  terms  of  accountability. 

And  the  basic  problem  with  these  proposals  is 
accountability.  Why  would  an  outside  group  -  not  accountable 
to  other  Members  or  to  the  voters  -  do  a  better  job  of  deciding 
hard  cases  or  of  convincing  the  public  of  the  wisdom  of  their 
decisions? 

Finally,  Mr.  Chairman,  let  me  conunent  on  two  issues 
reviewed  by  the  Bipartisan  Task  Force  on  Ethics.  The  Task 
Force  considered  proposals  for  an  independent  investigative 
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office  or  special  prosecutor  for  Congress,  but  rejected  them  on 
the  grounds  that  such  mechanisms  ignore  the  basic  responsibility 
of  the  Congress  under  the  Constitution  to  discipline  its  own 
Members. 

The  Task  Force  also  considered  drawing  on  sitting 
Members  by  lot  from  outside  the  Ethics  Committee  to  either 
conduct  investigations  or  decide  whether  charges  have  been 
proved.  While  these  proposals  were  ultimately  rejected  because 
of  perceived  practical  problems,  I  believe  there  may  be  some 
merit  in  the  latter  -  that  is,  in  randomly  selecting  current 
Members  not  on  the  Ethics  Committee  to  decide  whether 
charges  preferred  by  the  Committee  have  been  proved. 

If  the  current  House  procedures,  which  are  new  and  which 
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have  not  been  tested,  are  to  be  changed,  and  it  is  not  clear  that 
the  foundation  has  been  laid  for  doing  so,  I  would  move  in  this 
direction.  It  further  separates  the  grand  jury  from  the  petit  jury, 
thus  insuring  more  impartial  deliberations,  while  responding  to 
the  perception  that  the  Ethics  Committees  are  designed  solely  to 
protect  Members.  In  addition,  the  enormous  burdens  on  the  time 
of  the  permanent  ethics  Committee  Members  would  be  reduced. 

Thank  you  Mr.  Chairman.  I  will  now  turn  to  my  friend, 
Jim  Hansen. 
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statement  Before  the  Joint  Committee  on  the  Organization  of 

Congress 
February  25,  1993 

Harold  H.  Bruff 

Rothschild  Research  Professor  of  Law 

George  Washington  University 

and 

Chair,  Congressional  Process  Committee,  American  Bar  Association 


As  Chair  of  Che  American  Bar  Association's  new  Committee  on 
Congressional  Process,  ;  a.r.  cieased  to  appear  before  the  Joint 
Committee.  Our  cr.arcer  is  •  -  study  chose  aspeccs  of  Congressional 
process  fcr  wnich  aamir.isc;  ;Cive  lawyers  may  have  useful 
msighcs,  and  Co  offer  cur  : -rcommendacions  firsc  Co  Che  ABA  and 
Chen  CO  Congress  and  che  p„„^ic.  Our  commiccee  has  met,  but  has 
not  yet  caken  any  posicions,  nor  has  ic  obtained  the  consent  of 
Che  Administrative  Law  and  Regulacory  Practice  Section  or  of  the 
ABA  CO  any  posicions.  Therefore  I  muse  speak  moscly  for  myself 
today.  My  goal,  chough,  is  co  open  a  dialogue  between  your  own 
Joint  Commiccee,  wich  ics  croad  charter,  and  our  ABA  group,  with 
its  more  rescricced  one.  Today  I  will  discuss  issues  surrounding 
Congressional  self  - regulacion  chat  our  committee  intends  to 
study.  My  hope  is  chac  che  concerns  and  insights  of  the  Members 
and  staff  of  the  Joinc  Commiccee  will  educate  us,  making  our 
eventual  product  as  useful  as  possible  to  the  ABA,  Congress,  and 
the  American  people. 

Under  Article  I,  section  5  of  Che  Constitution,  Congress  has 


64 


the  responsibility  to  judge  and  punish  the  misconduct  of  its 
Members.  Congress  is  probably  free  to  structure  its  standards  and 
processes  for  self  -  regulation  largely  as  it  thinks  best,  as  long 
as  it  retains  the  final  decision  to  sanction  a  Member.  The 
Supreme  Court's  recent  decision  in  Nixon   v.    United  States,    113 
S.Ct.  732  (1993),  holding  nonjusticiable  a  challenge  to  Senate 
Rule  XI  on  impeachner. c  procedures,  suggests  strongly  that 
Congressional  disciplinary  procedures  are  not  subject  to  judicial 
review.  What  Congress  should    responsibly  do  within  its  zone  of 
exclusive  power  is,   .:  course,  another  matter. 

I.  Problems  Inherent  :.-.  J:;naressional  Sel  f  -  Regulation . 

Some  of  the  problems  inherent  in  Congressional  self- 
regulation  are  also  found  m  institutions  for  disciplining  the 
professions,  for  example  lawyers.  (See  Report  of  the  ABA 
Commission  on  Evaluation  of  Disciplinary  Enforcement,  Lawyer 
Regulation  for  a  New  Century  11992))  .  Other  problems  reflect  the 
uniqueness  of  Congress  as  an  institution.  For  both  Icinds  of 
problems,  proposed  changes  m  the  standards  or  processes  for 
regulating  Congress  most  often  present  tradeoffs  of  one 
disadvantage  for  another;  unalloyed  gains  are  hard  to  identify. 

Most  broadly,  any  system  for  self  -  regulation  incorporates 
values  of  collegial  empa-.hy  and  professional  solidarity  that 
present  both  benefits  and  costs.   The  advantages  lie  in  an 
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assurance  that  those  who  judge  will  possess  a  full  understanding 
of  the  issues  and  degrees  of  culpability  involved  in  particular 
cases.  The  disadvantages  lie  in  the  disagreeability  of  judging 
one's  peers  and,  most  important,  in  limiting  the  cimount  of  public 
confidence  that  the  process  can  generate.  As  long  as  the  ultimate 
disciplinary  decision  is  kept  in-house,  these  tradeoffs  remain, 
but  their  mix  can  vary,  as  I  note  below. 

Self -discipline  m  bodies  as  small  as  the  Houses  of 
Congress,  and  especially  the  Senate,  can  create  outright 
conflicts  of  interest.  The  present  or  future  support  of  fellow 
Members  is  needed  for  a  myriad  of  bills  and  other  matters.  It  is 
hard  for  anyone  to  lay  these  daily  concerns  to  one  side  when 
judging  a  colleague.  The  ties  or  strains  of  party  politics  only 
increase  the  conflicts.  To  these  inherent  conflicts  in 
Congressional  self  -  discipline  must  be  added  special  functional 
conflicts  due  to  the  historic  role  of  members  of  the  Ethics 
Committees  as  both  investigators  and  judges  of  their  colleagues. 
Administrative  lawyers  know  this  problem  as  combination  of 
functions;  agencies  often  use  separation  of  function  techniques 
to  ameliorate  it,  as  has  the  House  of  Representatives  with  its 
new  bifurcation  of  the  committee/ s  responsibilities. 

Professional  self  -  regulation  presents  the  person  judging 
with  the  dilemma  that  an  acquittal  or  lenient  sentence  seems  a 
whitewash  and  automatically  erodes  public  confidence  in  the 
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process,  while  a  severe  sentence  threatens  loss  of  collegial 
respect  resulting  from  perceptions  of  undue  harshness.  In  the 
particular  situation  of  Congress,  the  actual  imposition  of 
sanctions  has  been  rare,  which  suggests  to  some  observers  that 
the  process  is  toothless.  This  conclusion  does  not  take  account, 
however,  of  the  special  role  of  disclosure  as  a  sanction  in 
electoral  politics.  :f  :.".e  disciplinary  process  can  reliably 
expose  questionable  Tonduct,  the  importance  of  having  sanctions 
i.T.posed  by  Congress  ,:  i.T.inisr.es  as  the  public  assumes  the  ultimate 
I'ole  of  judging  its  .-er^.'ir.ts . 

Finally,  7cn::re£s  ur.a.  =el  f -discipline  has  a  unique  cost  in 
absorbing  potentially  substantial  amounts  of  Congress'  scarcest 
resource:  the  time  cf  its  Me.mbers.  Substantive  rules  for 
Congressional  behavior  must  not  create  such  a  maze  that  the 
Members  spend  copious  amounts  of  time  deciding  how  to  behave; 
procedures  must  deflect  burdens  onto  others  as  much  as  possible. 

With  these  general  considerations  in  mind,  I  turn  to  more 
specific  issues  surrounding  substantive  rules  and  processes  for 
Congressional  discipline. 

II.  Standards  for  Congressional  Behavior. 

Administrative  lawyers  would  start  with  the  proposition  that 
it  IS  always  necessary  to  adapt  rules  for  conduct  to  the  nature 
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of  the  institution  in  which  affected  persons  serve.  Of  course, 
the  existing  ethics  codes  in  the  Rules  of  the  Houses  attempt  to 
do  just  that.   On  the  supposition  that  these  rules  will  be 
revisited,  as  they  have  been  periodically,  I  have  some 
observations  to  make. 

The  broadest  question  m  crafting  rules  for  regulating  a 
unique  institution  like  Congress  is:  how  much  should  they  reflect 
and  codify  the  exisci.^.g  mores  of  the  inhabitants,  and  how  much 
should  they  seek  to  modify  existing  behavior?   Legal  rules  are 
'ypically  some  mix  2:  :odif icat ions  of  present  norms  with 
aspirational  attempts  '3  elevate  those  norms.  Congress  faces  a 
particularly  difficult  problem  here,  because  "insider" 
perceptions  of  appropriate  behavior  among  the  Members  may  not 
square  with  public  perceptions  of  virtue.  For  example,  new  Senate 
Rule  XLIII  and  the  similar  House  Advisory  Opinion  No.  1  both 
thoughtfully  address  the  sensitive  problem  of  linkage  between 
campaign  contributions  and  constitutent  service.  To  this  reader, 
they  appear  to  express  a  judgment  shared  widely  in  Congress,  that 
a  Member  not  only  should   perform  constituent  service  without 
regard  to  whether  the  requester  is  a  contributor,  but  that  a 
Member  actually  can   divorce  the  two  matters  in  practice.  Press 
reports  in  the  wake  of  the  "Keating  affair"  strongly  suggest  that 
the  public  does  not  share  this  judgment.  Our  committee  is 
planning  to  analyze  consituent  service  relationships  with  the 
agencies.  I  do  not  mean  to  take  any  position  on  it  now;  my  point 
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is  only  that  in  revisiting  its  own  code  of  behavior,  Congress 
needs  to  find  a  way  to  look  at  its  rules  with  some  detachment,  if 
it  is  not  to  create  a  disconnect  between  its  own  notions  of 
propriety  and  those  of  the  public. 

One  means  of  obtaining  an  "outside"  perspective  on  rules  is 
in  operation  with  the  Senate  Task  Force  that  is  canvassing  the 
statutes  that  govern  other  institutions  of  government  or  the 
people,  to  see  whether  they  should  be  extended  to  Congress. 
:bviously,  .Tiany  of  these  statutes  partially  duplicate  kinds  of 
strictures  Congress  diready  applies  to  itself  via  the  Rules. 
Still,  the  exercise  should  be  illuminating,  because  it  focuses 
the  attention  on  what  is  special  about  Congress  for  purposes  of 
particular  areas  of  law.  Preliminarily,  the  initial  list  of 
statutes  in  the  resolution  creating  the  Task  Force  looks 
appropriate- -conflicts , prohibitions,  open  government  laws,  labor 
laws.  If  others  occur  to  our  committee,  we  will  suggest  them  to 
you. 

Of  course,  the  overall  purpose  of  our  ABA  committee's 
existence  is  to  provide  you  one  such  "outside"  perspective.  {Our 
composition,  including  former  Members  and  staff  as  well  as  those 
from  other  backgrounds,  is  an  attempt  to  find  a  good 
outside/ inside  mix.)  The  ABA's  Government  Standards  Committee 
also  has  a  number  of  specific  draft  recommendations  that  set  out 
ethical  criteria  for  Members  and  staff.  We  will  consider  them  in 
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our  deliberations,  and  urge  you  to  do  so  as  well. 

In  general,  Congress  is  certainly  not  short  of  advice  these  •■ 
days.  Many  of  the  suggestions  may  be  as  instructive  to  you  for 
what  they  reveal  about  divergences  between  inside  and  outside 
perspectives  of  the  institution  as  they  are  for  the  wisdom  they 
may  contain. 

One  final  point  about  crafting  rules  for  Congressional 
behavior:  it  is  important  to  try  to  forestall  problems  that  can 
readily  be  anticipated,  instead  of  trying  to  clean  up  frequent 
messes  through  punitive  procedures.  Reflection  on  the  kinds  of 
allegations  of  misconduct  that  have  most  often  surfaced  in  recent 
years  may  identify  areas  where  preventive  rules  are  best.  Also, 
there  may  be  an  especially  valuable  role  for  changes  in 
Congressional  processes  other  than  the  disciplinary  ones 
themselves,  wherever  it  seems  that  opening  behavior  to  public 
view  will  both  increase  the  likelihood  that  appropriate  behavior 
occurs  and  enhance  public  acceptance  of  the  process. 


III.  Processes  for  Regulating  Congress. 

One  disadvantage  of  the  current  ethics  committees  is  that 
they  consume  the  scarce  time  of  the  Members  themselves.  This 
problem  will  only  intensify  if  the  rules  for  behavior  multiply. 
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To  some  extent,  it  may  be  possible  to  displace  both  the  burdens 
and  the  impact  of  regulation  onto  support  organizations  rather 
than  the  Members  themselves.  Thus,  entities  such  as  the  new  House 
Administrator  can  be  used  to  channel  inquiries  into  the 
appropriate  part  of  the  Congressional  process.  Some  complaints, 
such  as  pay  matters,  can  receive  bureaucratic  resolution;  some 
pertain  to  elections  practizes  and  should  be  shunted  to  the  FEC; 
some  should  go  to  the  Ethics  Committees.  The  offices  of  fair 
employment  practices  ir.  cot.-.  Houses  may  provide  useful  models  of 
process  for  various  kinds  ::  issues,  with  modifications  as 
needed . 

Recent  experience  has  produced  a  blizzard  of  proposals  that 
the  Ethics  Committees  be  reformed.  Our  committee  will  study  the 
issues;  today  I  note  some  of  the  tradeoffs.  The  simplest 
proposals  for  structural  change  are  those  to  bifurcate  the 
committees  so  that  one  group  of  members  investigates  and  another 
forms  adjudicative  ]udgments.  This  has  the  virtue  of  avoiding 
both  the  appearance  and  the  reality  of  some  conflict  between  the 
investigating  and  judging  functions.  It  leaves  the  encire  process 
in  the  hands  of  the  Members  themselves,  with  benefits  in 
concentrated  responsibility  and  knowledgeability  and  costs  in 
time  and  public  perception  of  a  "club." 

Other  structural  proposals  include  varying  amounts  of 
contributions  by  outsiders.  All  of  these  promise  time  savings  for 
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current  Members  and  some  gains  in  public  perceptions  of 
objectivity;  all  of  them  threaten  diminished  expertise  and 
attenuated  Congressional  responsibility.  Proposals  to  use  former 
Members  for  the  investigatory  and  recommending  functions  are 
designed  to  relieve  the  committees  of  the  timetaking  early  stages 
of  these  inquiries  and  to  place  the  preliminary  investigations  in 
the  hands  of  those  persons  who  are  most  knowledgeable  about 
Congress,  but  who  are  free  of  the  conflicts  inherent  m  the  task 
of  judging  current  colleagues.  Such  a  body  might  be  able  to  clear 
members  of  allegations  of  misconduct  in  a  way  the  public  would 
accept,  although  critics  would  protest  that  solidarity  survives 
ret irement . 

Other  proposals  have  suggested  using  senior  judges,  private 
citizens,  or  some  mix  of  these  outsiders  among  themselves  or  with 
current  Members.  The  ideal  calibration  of  a  new  committee's 
composition  is  probably  a  matter  of  speculation.  At  least  the 
tradeoffs  are  clearly  visible. 

Matters  of  disciplinary  process  are  also  important,  and  our 
committee  will  look  at  them.  Issues  of  efficiency  and  fairness 
surround  use  of  independent  counsels  by  the  committees, 
streamlining  of  the  investigatory  process,  the  availability  of 
discovery  to  the  respondent,  the  timing  and  nature  of  public 
disclosures,  and  appropriate  "trial  process." 
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A  separate  means  for  policing  Congress  is  criminal 
enforcement  by  executive  branch  or  independent  prosecutors. 
Although  most  Congressional  disciplinary  proceedings  do  not 
involve  a  serious  prospect  of  criminal  prosecution,  the  internal 
processes  of  Congress  need  to  adapt  to  that  possibility  where  it 
does  exist.  Also,  if  the  independent  counsel  statute  is  revived, 
perhaps  it  should  be  extended  to  Congress,  as  some  have 
suggested.   Here  Congress  could  explore  lessons  from  the  House 
bank  investigation  by  the  Special  Counsel. 

Concentration  zr.   sucr.   prominent  issues  as  the  restructuring 
of  the  Ethics  Com-mittees  snculd  not,  however,  obscure  the  fact 
that  disciplinary  investigations  are,  and  should  remain, 
extraordinary  events  in  the  life  of  Congress.   Some  of  the  most 
creative  thinking  about  sel f -  discipline  could  focus  on  ways  to 
avoid  having  to  resort  to  this  ultimate  sanction.  Our  goals  are 
clear  enough--  actual  compliance  with  the  rules  laid  down  and 
public  confidence  that  violations  are  not  occurring.  We  might 
best  pursue  them  by  such  prosaic  means  as  drafting  clear  rules 
about  permissible  conduct,  providing  ready  advice  about  their 
application,  opening  some  aspects  of  Congressional  process  to 
public  inspection,  and  structuring  informal  processes  to  resolve 
the  less  serious  cases  short  of  full  Ethics  Committee  action.  Our 
committee  will  be  exploring  these  avenues;  we  hope  to  do  so  with 
you . 
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I  am  not  exaggcrating-nut  much  at  any  rate--in  maintaining  that  American  state 
legislatures  arc  currently  undergoing  a  crisis  m  ethics.  Legislatures  in  most  of  the  states 
have  been  challenged  recently,  from  within  and  from  without,  to  enact  ethics  reform 
legislation  and  rat.se  the  stanaarcs  or  memoer  behavior.  In  my  opinion,  legislature.";  and 
legislators  generally  are  being  unrairlv  accused.  Their  ethical  behavior  is  better  today 
than  It  was  in  the  i960s,  nut  public  expectations  and  standards  have  nsen  markedly  and 
press  scruuny  has  intensifiec.    Lceis.aturcs  cannot  seem  to  catch  up. 

Furthermore,  there  are  irstiinces  almost  everywhere  of  corruption  and  lesser 
.iD'j^d.    In  the  past  lew  vears   ssis  ntn-s  have  been  indicted  and  comacted  as  a  result  ot 
s::nes  ir.  California.  Sout.i  Carnr.na.  .\rizuna.  and  Kentucky.   Other  scandals  have  shaken 
legislatures  in  Flonaa.  Texas.  Tennessee,  and  even  in  Wisconsin,  a  squeaky  clean  state 
with  stringent  ethics  lawi.    When  one  or  a  few  legislators  stray,  their  colleagues  and  their 
institutions  also  suffer  in  the  opinions  of  the  public. 

During  the  past  decade  or  tuo.  the  volume  of  ethics  legi.slation  has  been  large. 
Some  legislatures,  such  as  Wisconsin's,  have  initiated  reforms  on  their  own.   Some,  such 
as  Califomia'.s,  have  accepted  initiai:\es  adopted  in  popular  referendums.  Still  others 
have  been  forced  to  legislative  action  by  the  response  of  the  press  and  public  to  either 
major  or  mmor  scandals.   South  Carciina,  Arizona,  and  Kentucky  are  examples  of  the 
former.   New  Jersey  an-i  Washington  are  examples  of  the  latter. 

Recent  legislative  activity  in  the  field  of  ethics  has  focused  on  the  following  areas: 

(1)        More  inclusive  ana  stringent  disclosure  requirements  for  lobbyists, 
including  the  entertaining  of  legLslatnrs. 
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(2)  Limits  on  gifts  that  can  be  accepted  by  legislators  from  lobbyists  including 
travel,  and  the  prohibition  of  honoraria. 

(3)  Revolving-door  rules  that  prevent  legislators  from  lobbying  for  one  or  two 
years  after  leaving  office. 

(4)  Stronger  financial  conflict-of-interest  restrictions,  including  more  detailed 
reponing. 

(5)  Limitations  on  campaign  finance,  including  contribution  caps,  limits  on 
funds  from  PAQs  and  further  cisclosure. 

What  I  shall  focus  on  here  are  not  the  substantwe  issues  addressed,  but  rather  the 
agencies  that  have  been  authorized  by  legislation  to  implement  ethics  laws.   Naturally, 
structures  vary  from  state  to  .state.   Nearly  always  several  agencies  share  overall 
jurisdiction.   Often,  campaigns  and  elecnons  are  the  responsibility  of  an  eiectinn  law 
enforcement  commission  a.s  in  Connecncut  and  New  Jersey,  while  lobbying,  personal 
financial  disclosure,  and  other  ethics  areas  are  the  responsibility  of  another  commission 
or,  more  likely,  of  committees  within  the  legislatt:re  itself.   Occasionally,  one  commission 
has  jurisdiction  over  ail  domains  as  dues  the  extremely  powerful  California  Fair  Political 
Practices  Commission,  established  by  the  Political  Reform  Act  of  1974.   In  a  number  of 
states,  including  New  Hampshire  and  North  Dakota,  the  secretary  of  state's  office  has 
principal  authority  over  ethics.   Whatever  oilier  agencies  operate,  in  many  legislatures 
senate  and  house  ethics  committees  or  joint  ethics  committees  also  play  a  role. 

The  question  that  is  of  interest  to  the  Joint  Committee  on  the  Organization  of 
Congress  concerns  the  relative  merits  of  outside  ethics  commissions  on  the  one  hand  and 
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inside  ethics  comirunees  on  the  other.   In  my  discussion  of  practice  in  the  states,  I  shall 
present  the  advantages  and  disadvantages  of  both  mechanisms.   Nevertheless.  I  have  a 
prcference-aibeit  a  grudging  one--ror  the  independent  commission.   I  did  not  always  feci 
this  way. 

In  1990  I  was  appointed  bv  me  Speaker  of  the  New  Jersey  Assembly  and  the 
President  of  the  New  Jersey  Senate  ta  chair  a  commission  on  legislative  ethics  and 
campaign  finance.   The  commission  \>.as  created  because  Democratic  Assembly  leaders 
were  then  under  tire  for  ailegealv  sna.<inc  down  a  lobbyist  for  the  trial  lawyers  to  finance 
their  partv's  ;989  leci.siative  camoaigrs    The  commtssion,  which  included  four  legislator 
T.embcrs  and  five  oublic  rr.cmocrs.  natie  recommendations  in  a  number  nf  areas.    We 
never  senously  considered  the  esiabl:';hment  of  an  independent  ethics  commission,  but 
did  recommend  that  the  Joint  Lemslative  Committee  on  Ethical  Standards  be  enlarged  to 
include  a  few  public  members  m  acdir.un  to  the  legislators  who  were  servmg.   That 
recommendation  was  the  first  ol  several  Gammission  recotmnendations  that  was  enacted 
mtn  law  by  the  legislature/. 

Since  that  time,  I  have  explcred  further  the  subject  of  legislative  ethics  (and  have 
had  my  ethical  consciousness  raised--H"  not  elevated--by  participation  in  Harvard's 
Program  in  Ethics  and  the  Professions,  which  is  run  by  Dennis  Thompson).   Recently,  I 
have  consulted  with  legislatures  in  California,  Cormccticut,  Kentucky,  and  Washmgton  on 
the  subject  and  revised  my  views  on  :ne  viability  of  inside  committees  doing  the  job,  even 
if  they  include  public  members. 
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Some  such  committees  have  played  a  useful  role.   Washington's  House  Board  of 
Legislative  Ethics,  composed  of  legislator  and  citizen  members,  mainly  has  informed 
legislators  and  staff  on  whether  they  might  be  headed  down  a  dangerous  path  by 
interpreting  the  House  code  of  ethics.   Legislators  turn  to  the  board  for  advisory  opinions 
in  order  to  get  guidance  or  to  protect  themselves.   However,  much  of  the  regulatory 
activity  m  Washington  is  handled  by  the  state's  Public  Disclosure  Commission. 
California's  Senute  Ethics  Committee,  a  recent  offshoot  of  the  Rules  Committee,  is 
mother  examoie  of  a  worthwhile  mechanism.    But  tne  heavy  hfting  in  California  is  done 
bv  the  Fair  Political  Practices  Commission. 

,\s  the  principal  ethics  overseer,  jegislauve  committees  have  one  significant 
advantage.    Memoers  a«f^  understand  the  legislative  institution  and  the  process,  and  thus 
should  be  able  lu  make  good  judgments  on  cases  and  on  policies.   But  this  advantage  is 
outweighed  by  severe  ituimpe  disabiiitics  in  the  mechanism.    First,  members  are  reluctant 
TO  serx'e  on  such  bodies  and  have  little  incentive  to  pursue  any  type  of  ethics  agenda.   In 
Kentucifv  for  instance,  the  Legislative  Board  of  Ethics  had  been  in  existence  for  over 
twenty  years.   The  current  chairman  reponed  that  when  he  took  over,  it  had  been  over  a 
year  since  the  board  had  met.  Second,  members  who  are  pressed  into  service  naturally 
are  relucmnt  to  punish  colleagues  with  whom  they  have  empathy  and  whose  support 
they  undoubtedly  will  need  on  one  matter  or  another.   The  member  who  chairs  such  a 
cnmmmee  is  in  a  particularly  unen%aable  position.  Third,  in  states  with  highly  partisan 
legislatures,  such  division  may  also  be  reflected  in  decisions  of  an  inside  committee.   New 
Jersey's  joint  committee,  with  its  citizen  members,  had  to  confront  the  case  of  one  of  the 
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Democratic  leaders  of  the  Assembly.  The  decision  of  the  comininec  followed  partisan 
lines,  but  with  one  Republican  voting  with  the  Democrats  to  close  the  investigation  of  the 
Democratic  leader.    Fourth,  whatever  the  job  they  do,  committees  on  which  sitting 
legislators  serve  have  little  credibility  with  the  press,  and  probably  little  with  the  public  as 
well. 

For  members,  it  is  a  nowin  Mtuation.  Their  colleagues  are  likely  to  accuse  them 
oTsuccumbing  to  pressures  from  the  press  and  the  press  is  likely  to  accuse  them  of  being 
loo  clubby  and  trying  to  nrntect  their  colleagues.    Even  if  such  committees  perform  well, 
they  wiii  not  be  perceived  to  ne  doinu  so.    Mtireover.  there  is  a  real  question  as  to 
whether  any  mside  committees  that  have  major  responsibilities  manage  to  do  the  job. 
What  evidence  there  is  appears  to  support  the  notion  that  legislators,  not  unlike 
members  of  other  professions,  cannot  satisfactorily  regulate  their  own  ethical  behavior. 

The  alternative  to  self-regulation,  that  of  regulation  by  an  independent 
commission,  is  not  without  problems.   Such  problems  should  not  be  discounted,  but  it  is 
possible  for  legislators  to  live  with  them.  The  prospect  in  the  states  is   for  more  such 
commissions,  especially  as  the  body  of  ethics  law  grows.   The  larger  the  amount  of  law, 
the  more  there  is  for  an  agenc7  to  administer  and  the  greater  the  need  for  an  agency 
separate  from  the  legislature.   More  law  would  seem  to  be  m  the  offing  in  the  years 
ahead. 

Le.ss  than  two  weeks  ago,  the  Kentucky  General  Assembly  concluded  a  special 
session  on  ethics,  called  in  response  to  an  F.B.I,  sting  and  the  indictments  of  current  and 
former  legislators,  including  the  speaker.   The  legislature  passed  an  omnibus  ethics  bill, 
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which  contained  restrictions  on  gifts,  a  prohibition  on  honoraria,  limitations  on  PAC 
contributions,  additional  financial  disclosure  requirements,  and  the  establishment  of  an 
ethics  commission.  There  was  little  doubt  during  the  session  that  the  legislature  would 
no  longer  leave  ethics  up  to  an  inside  body,  but  rather  would  go  the  independent  route. 
The  new  Kentucky  commission  is  empowered  to  investigate  any  violation  upon  complaint 
or  on  its  own,  and  it  may  repnmand  a  violator  or  refer  The  case  to  appropriate 
prosecutorial  authoriues.   The  commission  will  also  be  issuing  advisory  opinions  to 
members  and  promulgatmg  administrative  regulations  to  implement  the  ethics  code.    It 
will  be  monitoring  filings,  overseeing  lobbyist  reports,  and  establishing  reporting 
procedures.   It  may  also  conduct  puolic  education  programs. 

Currently,  there  are  reiativeiy  tew  independent  commissions  that  have  jurisdiction 
uvcr  the  legislative  branch.   So,  my  comments  regarding  the  structure  and  operations  of 
independent  commissions  are  based  on  a  limited  number  of  cases,  specifically  California, 
Connecticut,  and  Kentucky. 

In  providing  for  its  ethics  commission,  the  Kentucky  Legislature  tried  to  retain 
some  control  by  means  of  the  appointment  of  commissioners.  The  mne  commissioners 
are  all  appointed  by  legislative  leaders.  The  Speaker  of  the  Hou.se  and  President  of  the 
Senate  each  name  four  members  to  the  commission,  including  one  former  legislator  and 
one  current  or  former  judge.   The  Speaker  also  appoints  one  member  from  a  list  of 
three  names  submitted  by  the  State  Auditor  and  one  from  a  list  of  three  submitted  by 
the  head  of  the  Registry  of  Election  Finance.  The  Senate  President  also  appoints  one 
member  from  a  list  of  three  submitted  by  the  Attorney  General  and  another  from  three 
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proposed  by  the  head  of  the  State  Retirement  Commission.  The  ninth  commissioner  is 
numed  by  the  Legislative  Research  Commission,  n  body  composed  of  legislative  leaders. 
Those  named  select  a  chairman  from  among  them.   In  California,  by  contrast,  the 
legislature  does  not  possess  appointment  authority  with  regard  to  the  five-member  FPPC. 
The  governor  and  other  statewide  elected  officials  name  the  commissioners,  while  the 
governor  also  names  the  chairman.   The  chairman's  is  the  only  salaried  position,  and  this 
helps  explain  why  the  chairman  is  the  prime  mover  of  the  FP?C  in  Califoniia. 

.'Mthough  the  California  Legislature  has  no  control  over  the  ethics  commission,  it 
does  have  some  say  over  :ts  budget,  and  may  seek  to  exercise  influence  over  commission 
behavior  ;n  that  way.   The  initiative  that  created  FPPC  also  earmarked  a  $1  million 
annual  allotment  and  provided  for  a  cost-of-livjng  increa.se  for  the  agency.   Over  the 
years,  the  legislature  has  added  to  that  funding,  while  also  assigning  the  commission  new 
duties,  so  that  currently  the  commission's  budget  is  about  $4  million.   But  the  legislature 
has  threatened,  and  continues  to  threaten,  to  cut  the  budget  back  to  the  basic  funding 
level,  as  it  has  in  cutting  other  state  agencies.  Kentucky's  commission  does  not  have  the 
benefit  of  special  funding,  but  only  an  appropriation  of  $50,000  for  the  rest  of  this  fiscal 
year  and  $200,000  for  1993-94.   There  is  certainly  a  question  of  whether  that  budget  is 
sufficient  and  the  larger  issue  of  whether  commissions  that  oversee  legislative  ethics  (or 
campaign  finance)  are  likely  to  be  adequately  funded  by  those  whom  they  are  regulating 
and,  no  doubt,  antagonizing. 

The  case  of  California,  whch  has  had  the  FPPC  for  almost  twenty  years  now, 
suggests  that  substantial  ethics  legislation  and  its  administration  by  an  independent 
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commission  will  lead  to  voluminous  and  complex  regulation.   Members  are  always 
seeking  advisory  opinions,  informally  try-  telephone  or  formally  in  writing.    It  is  practically 
impossible  for  California  legislators  to  travel  officially  without  turning  to  legal  counsel  for 
advice.   Examples  of  the  types  of  questions  that  arise  (taken  from  a  memo  by  Senate 
counsel  Bob  Leidigh,  dated  January  21.  1993)  are  indicted  below: 

(1)  If  I  am  asked  to  speak  on  public  policy  Issues  at  a  conference  to  be  held  in 
New  Orleans  by  a  trade  assucmnun.  what  restrictions  apply  with  regard  to  my  costs  for 
air  fare,  lodging,  meals,  honoranum.' 

(2)  If  I  am  asked  by  the  same  trade  association  to  speak  on  the  same  subject 
at  a  conference  to  he  held  at  Incline  \'illage  at  the  North  Shore  of  Lake  Tahoe.  and  I 
will  drive  there,  are  the  rules  different' 

(3)  What  if  the  conterence  is  to  t>e  held  on  the  California  side  at  South  Shore 
of  Lake  Tahoe? 

(4)  If  I  am  asked  to  go  on  a  tact-finding  tour  of  a  recycling  co-generatiun  plant 
in  Michigan  bv  a  private  company  which  operates  such  plants,  what  restrictions  apply 
with  regard  to  my  costs  for  air  iare,  lodging,  and  meals? 

(5)  If  I  am  invited  on  the  same  trip  by  the  University  of  Michigan,  or  the 
Environmental  Protection  Agency,  are  the  rules  different? 

(6)  What  if  the  co-generation  plant  is  in  Germany  and  I  am  invited  by  the 
pnvate  company?   What  if  I  am  invited  hy  an  agency  of  the  German  Government? 
What  if  I  am  invited  by  the  Sierra  Club's  Legal  Defense  and  Education  Fund? 

(7)  If  I  am  mvited  to  attend  an  informational  conference  on  AIDS  held  in  San 
Francisco,  what  restnctions  apply  with  regard  to  my  costs  for  travel,  lodging,  meals, 
admission  to  the  conference  (assuming  it  is  not  free)  if  the  conference  is  sponsored  by  a 
pharmaceutical  company  of  by  a  trade  association  of  the  insurance  industry? 

(8)  If  the  same  conference  is  sponsored  instead  by  the  University  of  California 
Medical  School,  are  the  rules  different? 

(9)  If  I  am  invited  to  participate  in  a  roundtable  seminar  discussing  issues  of 
allocation  of  scarce  resources  during  these  tight  budget  years  to  be  sponsored  by  the 
League  of  California  Cities  in  Los  Angeles,  what  restrictions  apply  with  regard  to  my 
costs  for  travel,  lodging,  meals  and  admission  to  the  seminar? 
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(10)  If  the  same  seminar  was  sponsored  by  the  University  of  Southern 
California,  would  the  rules  be  different?   What  if  it  is  the  University  of  California? 

(11)  Do  the  rules  change  for  any  of  the  previous  two  situations  if  my  role  is  to 
serve  as  moderator  for  a  panel  of  distinguished  policy  experts,  rather  than  as  a  panel 
member? 


It  is  unpleasant  for  California  legislators  to  have  to  operate  in  this  regulated 
environment.   (It  is  even  more  unpleasant  for  them  to  have  to  go  on  with  their  business 
in  the  midst  of  a  federal  investigation  into  legislative  corruption  that  has  gone  on  for 
almost  five  years.)    They  feel  ih.at  ihey  are  being  nit-picked  to  death  by  the  commission, 
and  It  IS  easy  for  them  to  point  to  mindless  regulations.   But  law  begets  regulation  and 
regulation  begets  additional  regulation.     And  whenever  a  legislator  seeks  an  opinion  or 
ruhng  from  FPPC,  he  or  she  mav  oe  adding  to  the  regulatory  load. 

Legislators  cannot  reasonaoiv  expect  comfort  from  an  independent  ethics 
commission,  and  certainly  not  the  same  understanding  and  sympathy  they  receive  from 
their  colleagues  on  a  senate  or  house  committee.   The  relationship  between  FPPC  and 
the  legislature  in  California  has  been  an  adversarial  one,  although  one  of  the 
commission's  chairmen  briefly  tned  to  extend  an  olive  branch.   Soon  after,  however,  he 
began  to  use  his  commission  position  in  his  campaign  for  the  office  of  secretary  of  state, 
and  the  chasm  widened  again. 

The  organizational  culture  of  FPPC  is  dominated  by  a  law  enforcement 
orientation,  and  one  that  is  highly  su.spicious  of  politicians.   We  arc  here,  commissioners 
and  staff  believe,  to  keep  legislators  honest.  Such  an  agency  probably  cannot  be 
protective.  If  it  did  so,  it  would  lose  its  momentum,  its  raison  d'etre,  and  its  credibility 


83 


with  press  and  public.   If  the  relationship  cannot  be  an  amicable  one.  all  that  the 
legislature  can  reasonably  ask  is  that  the  commission  be  fair.   In  both  California  and 
Connecticut,  ethics  commissions  have  been  strong  and  fair.   On  balance,  they  also  appear 
tn  have  worked. 

Legislatures  have  changed  dramatically  in  the  past  twenty-five  years.   Until  about 
1980,  state  legislatures  were  developing  as  institutions,  becoming  more  full-time  and 
professional.   Recently,  however,  the  institutional  shape  and  lite  of  legislatures  has  taken 
a  different  turn.   The  boundaries  between  the  legislature  and  its  environment  are  less 
distinct  than  ihey  used  to  be.   T.iday's  legislatures  are  more  open  and  permeable. 
Collegiality  is  much  diminishing:  leadership  is  more  precarious.  The  media  are 
persistent,  judgmental,  and  influenual.  Through  their  membership  in  interest  groups  and 
voting  on  initiauvcs  and  retcrenda.  citizens  are  much  involved  in  pobcymakmg.   The 
sahence  of  ethics  in  American  poijiical  life  is  still  another  manifestation  of  the  change 
taiong  place. 
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85      . 

"REFORMING  CONGRESSIONAL  ETHICS  DISCIPLINARY  PROCEEDINGS" 

CHAIRMAN  BOREN,  CHAIRMAN  HAMILTON: 

It  is  my  pleasure  to  return  to  Washington  after  having  spent 
a  decade  of  my  life  here.  I  look  back  with  great  fondness  on  my 
service  on  the  staffs  of  four  Senate  committees:  Judiciary;  Ethics; 
Armed  Services;  and  Iran-Contra.  I  trust  I  made  some  contribution 
to  the  work  of  those  committees,  however  small  it  may  have  been. 

If  I  might  be  permitted  a  personal  note,  it  was  my  pleasure  to 
have  worked  with  and  observed  Senator  Boren  of  the  Senate  Commit- 
tee, and  Chairman  Hamilton  of  the  House  Committee,  during  that 
memorable  summer  in  1987  when  the  nation  focused  on  the  sordid 
affair  we  came  to  know  as  Iran-Contra.  My  respect  for  both  of  you 
gentlemen  was  heightened  by  that  experience,  and  so  it  comes  as  no 
surprise  that  you  have  taken  on  the  thankless  task  of  attempting  to 
make  fundamental  changes  in  the  way  this  branch  of  government  does 
business.    The  work  of  this  Committee  is  important,  and  I  am 
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pleased  to  have  been  given  the  opportunity  to  participate  and, 
hopefully,  contribute. 

I  cannot  claim  to  be  an  expert  on  matters  of  legislative  eth- 
ics generally  or  Congressional  disciplinary  proceedings  in  particu- 
lar. But  these  are  issues  with  which  I  dealt  for  three  and  a  half 
years  as  counsel  to  the  Senate  Select  Committee  on  Ethics,  during 
which,  among  other  matters,  we  conducted  investigations  of  former 
Senators  Howard  Cannon  and  Harrison  Williams.  I  served  former 
Chairman  Heflin  as  his  principal  staff  assistant  during  hearings 
pursuant  to  S.  Res.  109,  sponsored  by  former  Senator  Lowell  Weick- 
er,  to  revise  the  Senate's  Code  of  Official  Conduct.  During  hear- 
ings pursuant  to  S.  Res.  109,  we  did  focus  to  a  limited  degree  on 
procedural  questions  which  attend  Congressional  disciplinary  self- 
enforcement.  And,  generally,  these  are  matters  about  which  I  have 
thought,  written,  and  lectured  to  some  extent  in  the  ensuing  dec- 
ade. So  I  offer  these  thoughts  with  this  background  and  perspec- 
tive. 
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For  a  bit  of  context,  let  me  offer  two  introductory  observa- 
tions : 

I.    WE  FIND  OURSELVES  IN  A  NEW  ERA,  IM  WHICH  PUBLIC  OFFICIALS 
ARE  LOSING  THE  OPPORTUNITY  FOR  PUBLIC  ATONEMENT. 

Public  officials,  both  elected  and  appointed,  at  all  levels  of 
government  find  themselves  in  a  new  era  in  which  there  is  little  or 
no  opportunity  after  a  scandal  breaks  or  its  appearance  is  hinted 
at  for  public  atonement.  It  is  an  era  which  Stephen  Hess  of  The 
Brookings  Institution  has  called  Washington's  "Grand  Ethical  Revi- 
val." We  increasingly  are  in  a  period  when  "ethics"  seems  more  and 
more  about  being  perfect. 

There  was  a  time  not  so  long  ago  when  public  officials 
could  stumble,  could  stub  their  toe,  could  make  a  mistake,  and  they 
were  deemed  to  be  "only  human."  As  every  freshman  law  student 
learns  in  torts,  "every  dog  gets  one  free  bite."  More  and  more,  I 
am  inclined  to  believe  that  political  dogs  get  no  free  bites. 

Members  of  this  institution  are  under  a  microscope  with 
little  or  no  time  for  atonement,  redemption,  or  forgiveness. 
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Public  life  often  only  permits  one  slip-up.   Sometimes,  none.  Just 

ask  Zoe  Baird.   In  this  new  environment  we  do  not  always  recognize 

the  important  distinction  between  stupidity  and  venality,  between 

bad  judgment  and  bad  people. 

As  Robin  Toner  of  The  New  York  Times  put  it: 

Politicians  are  desperately  trying  to 
figure  out  what  conduct  is  acceptable  in  this 
new  climate  and  what  is  not;  at  times,  in 
their  view,  the  only  certainty  is  that  the 
standards  have  changed. 

"New  Fallout  Over  Ethics,"  New  York  Times,  May  27,  1989,  p.  8. 

I  am  not  sure  of  all  the  reasons  which  account  for  this 
recent  development.   For  what  it's  worth,  I  would  posit  several: 

1.    Increased  media  scrutiny. 

0     Post  "Watergate"  mind-set,  reinforced  by  Iran- 
Contra . 

o    Domestic   counterpart   to   "Global   Village" 
phenomenon. 
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o     Increased  media  outlets. 

o  Development  and  refinement  of  an  "ethics" 
specialty  press.  Examples:  Brooks  Jackson, 
Wall  Street  Journal  (now,  CNN);  Chuck  Babcock, 
Washington  Post. 

2.  Increasingly  more  combative,  negative,  investiga- 
tive political  campaigns,  more  opposition  research. 

3.  Injection  of  partisan  politics  into  the  Congres- 
sional ethics  disciplinary  process. 

4.  The  "personalization"  of  public  figures. 

5.  Social  and  cultural  changes  manifested  in  problems 
regarding  spouses  and  two-career  families. 

6.  Use  of  financial  disclosure  and  ethics  forms/report 
compliance  as  a  technical  hook  (not  unlike  tax  eva- 
sion for  gangsters). 

7.  Institutionalized  scrutiny  by  "policing  units": 
Special  prosecutors,  independent  counsels,  ethics 
committees,  investigative  reporters,  disclosure 
laws  and  rules. 
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As  Suzanne  Garment,  a  Resident  Scholar  at  the  American  Enter- 
prise Institute  has  put  it: 

We  have  vastly  increased  our 
capacity  to  detect  misbehavior,  to 
publicize  it,  and  to  enforce  in- 
creasingly tough  sanctions  against 
it. 

To  Ms.  Garment's  listing,  I  would  also  add  we  seem  to  have  vastly 
increased  our  willingness  to  detect,  publicize,  ana  seek  sanctions 
against  misbehavior. 

The  result  when  these  forces  combine  and  interact  is  the 
creation  of  an  upward  spiral:  As  we  expose  more  of  what  appears  to 
be  misconduct,  the  public  becomes  more  cynical,  raises  its  own  ex- 
pectations about  propriety  and  principled  service,  which  leads  to 
more  disappointment  and  cynicism  when  public  officials  fall  short 
of  the  increasingly  higher  standards. 

II.   GOALS  OF  ANY  SYSTEM  OF  ETHICS  REGULATION. 

Our  purpose  today  is  not  to  discuss  codes  of  conduct, 

their  content,  or  their  efficacy.   As  we  discuss  Congressional 
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ethics  disciplinary  procedures,  however,  it  is  important  to  keep  in 
mind  that  whatever  improvements  are  considered  by  this  Joint  Com- 
mittee should  fit  within  a  broader  framework.  I  respectfully  sub- 
mit that  whatever  changes  you  recommend  should  be  measured  against 
the  following  goals  of  any  system  of  governmental  ethics  regula- 
tion: 

1.  Maintain  high  standards  of  ethical  conduct  --  so  as 
to  preserve  independent  judgment  on  matters  of  pub- 
lic policy  and  the  public's  business. 

This  goal  is  offered  in  recognition  that  com- 
plex questions  of  public  policy  should  be 
examined  carefully  and  deliberately  on  their 
merits  and  should  be  decided  free  from  forces 
which  prevent  or  divert  from  decisions  on  the 
merits.  This  notion  draws  on  what  Professor 
Dennis  Thompson  has  called  the  "duty  of  legis- 
lative autonomy."  Ethical  policy  makers  and 
ethical  policy  making,  however,  are  not  guar- 
antors of  wise  policy  making  and  sound  policy, 
though  logic  suggests  there  is  a  greater  like- 
lihood of  wise  policy  making  and  sound  policy 
if  the  policy  makers  are  free  from  forces 
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which  divert  them  from  deciding  issues  on 
their  merits. 

2.  Maintain  and  enhance  public  confidence  in  govern- 
ment . 

--In  Government  Officials      separate  and  distinct  from 

purity  of  decisions  made 
--In  the  Governmental  Process 

3.  Not  interfere  with,  perhaps  even  further,  the  ef- 
fective functioning  of  government. 

4.  Preserve  the  integrity  of  the  process. 

5.  Treat  all  parties  fairly,  protecting  individual 
reputations  from  undue  criticism. 

6.  Promote  the  principles  of  openness  in  government 
(the  ethics  regulatory  system  should  not  be  incon- 
sistent with  the  public  right  to  know) . 

7.  Insure  better  public  policy,  better  decisions  (on 
the  theory  that  independent  and  autonomous  judg- 
ment, exercised  free  from  corrupting  influences, 
results  in  qualitatively  better  decisions). 
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8.  Purge  the  system  of  corrupt  officials  (on  the 
theory  that  those  who  profit  from  government  ser- 
vice nay  well  do  so  at  the  expense  of  the  public, 
and  of  recipients  of  government  services).  Corrup- 
tion robs  the  people. 

9.  Promote  greater  governmental  accountability. 

Parenthetically,  it  should  be  noted  that  there  is  some 
tension  between  ana  amona  T;hese  competing  goals.  For  example,  num- 
bers 5  and  6.  There  yr-.av  be  a  trade  off  between  the  extent  to  which 
we  can  protect  individual  reputations  while  serving  the  principle 
of  openness  in  government.  It  may  not  be  possible  to  maximize  all 
nine  of  these  goals  within  a  single  ethics  regulatory  scheme. 

III.  REFORM  OF  CONGRESSIONAL  DISCIPLINARY  PROCEEDINGS. 

My  testimony  on  this  topic  is  a  work  in  evolution.  I  am 
somewhat  ambivalent  about  the  notion  of  "contracting  out"  part  of 
the  Congressional  disciplinary  enforcement  function.  On  balance, 
however,  I  believe  that  may  be  a  step  in  the  right  direction.  For 
sure,  I  believe  that  the  Congressional  disciplinary  process  should 
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be  bifurcated  so  that  a  single  group  or  panel  is  not  charged  with 
performing  all  three  of  the  investigative,  prosecutorial,  and  ad- 
judicatory functions.  Permit  me  to  elaborate  on  both  of  these  no- 
tions, in  reverse  order. 


A.    The  Congressional  Disciplinary  Process  Should  be 
Bifurcated . 


The  issue  of  procedural  due  process  in  Congressional 
disciplinary  prcceedir.qs  r.as  been  insufficiently  examined.  It  is 
possible  that  the  courts  may  delineate  the  requisites  of  due  pro- 
cess in  legislative  disciplinary  proceedings;  given  past  pronounce- 
ments, however,  it  is  unlikely  that  they  would  cast  aside  what  they 
have  asserted  are  constitutional  obstacles  to  such  a  ruling.'  Not- 


The  reluctance  of  the  courts  to  interfere  with,  or  define 
the  procedural  safeguards  necessary  for.  Congressional  disciplinary 
proceedings  is  grounded  largely  in  the  separation  of  powers  do- 
ctrine. See,  e.g. ,  Williams  v.  Bush,  81-2839  (Dist.  Ct.,  D.C., 
1981).  In  Williams ,  former  New  Jersey  Senator  Harrison  A.  Will- 
iams, Jr.,  brought  suit  in  federal  district  court  to  enjoin  the 
Senate  from  debating  the  resolution  recommending  his  expulsion  from 
the  Senate  for  ABSCAM-related  violations  of  federal  criminal  law 
and  Senate  rules  until  such  time  as  the  court  specified,  among 
other  things,  the  due  process  rights  to  which  he  was  entitled. 
Judge  Gerhard  A.  Gesell,  in  an  oral  ruling  denying  Williams'  motion 
for  a  temporary  restraining  order  (Hearing  on  Motion  for  Temporary 
Restraining  Order,  November  27,  1981,  Transcript,  at  26-28),  and 
Judge  Louis  F.  Oberdorfer,  in  an  unreported  written  opinion  dis- 
missing Williams'  suit  (Unreported  Memorandum  Opinion,  February  3, 
1982,  at  2-3),  both  cited  separation  of  powers  reasons  for  refusing 
to  delineate  Williams'  procedural  due  process  rights. 
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withstanding  the  unwillingness  of  the  courts  to  delineate  Members' 
procedural  due  process  rights,  I  believe  there  are  important  issues 
of  fundamental  fairness  which  must  be  considered. 

In  my  view,  to  have  a  single  group  of  Members  --  re- 
gardless their  number,  regardless  their  party  affiliation,  regard- 
less the  facts  of  the  matter  under  review  --  serve  as  investiga- 
tors, prosecutors,  and  judges  violates  elementary  principles  of 
fundamental  fairness.  As  I  learned  in  a  law  school  evidence  class 
long  ago,  "you  can't  unring  a  bell." 

The  law  permits  certain  matters  to  be  excluded  by 
the  court  at  trial  --  by  rulings  made  prior  to  trial  --  because 
they  are  so  highly  prejudicial  to  the  triers  of  fact  that  even  a 
timely  objection  made  at  trial  and  favorably  ruled  upon,  with  a 
curing  instruction  to  the  jury,  would  not  undo  the  effect  on  the 
triers  of  fact  of  their  hearing  the  testimony.  Similarly,  it  is 
too  much  to  expect  of  Members,  being  human,  for  them  to  remove  from 
consideration  or  disassociate  from  their  deliberations  those  matt- 
ers presented  to  them  by  staff  or  outside  counsel  during  earlier 
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stages  of  the  proceedings.   For  this  reason,  I  strongly  reconmiend, 

at  least  on  an  experimental  basis,  that  both  chambers  resort  to  a 

bifurcated  procedure  in  which  a  second  panel,  whether  internal  or 

external  to  the  body,  serve  one  or  the  other  of  the  investigative, 

prosecutorial,  and  adjudicative  functions  inherent  to  Congressional 

disciplinary  proceedings. 

B.  The  Congress  Should  at  Least  Experiment  With  Con- 
qressional  Disciplinary  Panels  Whose  Membership 
Includes  Non-Sitting  Members  of  the  Body. 

We  are  all  aware  of  recent  criticism,  often  heated, 

of  Congressional  disciplinary  proceedings.  Rightly  or  wrongly,  the 

Senate's  so-called  "Keating  Five"  investigation  was  viewed  by  many 

as  a  "whitewash."   This  is  perhaps  neither  the  forum  nor  the  time 

to  consider  the  fairness  or  accuracy  of  that  charge.   Suffice  it  to 

say,  numerous  Congressional  disciplinary  investigations  in  recent 

years  have  been  criticized  for  their  leniency,  and,  by  some,  for 

their  inherent  inability  to  be  objective.   Resort  to  some  form  of 

panel  comprising  individuals  who  are  not  presently  members  of  the 

House  or  Senate  to  investigate  or  hear  evidence  of  alleged  miscon- 
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duct  of  Members  and/or  to  recommend  to  the  full  House  or  Senate 
disciplinary  sanctions  against  Members  would  certainly  help  avoid 
the  allegation  that  the  Congressional  disciplinary  process  is 
inherently  flawed.  Such  a  procedure  would  give  the  appearance  of 
greater  objectivity  and  independence,  help  avoid  the  problem  of  the 
perceived  "clubiness"  of  House  and  Senate  investigations,  and,  one 
would  hope,  begin  to  restore  public  confidence  in  our  institutions 
of  government. 

There  are  other  advantages  to  some  form  of  outside 
panel.  Members  would  be  freed  --  at  least  in  part  --  of  a  thank- 
less, distasteful,  and  burdensome  task.  Service  on  the  House  and 
Senate  ethics  committees  is  extraordinarily  time  consuming.  One 
can  argue  that  members  of  these  committees  engaged  in  protracted 
disciplinary  proceedings  are  diverted  from  the  markup  of  appropria- 
tions bills,  budget  deliberations,  hearings  on  important  matters  of 
public  policy,  meetings  with  constituents,  and  the  like.  My  own 
experience  certainly  suggests  this  is  true. 
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Resort  to  an  outside  panel,  however,  is  not  without 
its  problems.  We  must  be  careful  that  in  the  effort  to  solve  one 
appearance  problem  we  do  not  create  another,  that  is,  that  the  Mem- 
bers are  somehow  avoiding  part  or  ail  of  their  Constitutional  re- 
sponsibility to  judge  their  peers  and  police  their  own  body.  It  is 
for  this  reason  that  I  recommend  that  outside  panel  members  only  be 
used  for  part  of  a  bifurcated  process,  and  that  the  outside  panel 
not  be  comprised  exclusively   of  former  Members. 

I  strongly  believe,  however,  that  former  Members 
should  play  some  role  on  such  a  panel.  Investigators,  prosecutors, 
and  triers  of  fact  need  some  understanding  of  and  identification 
with  the  environment  within  which  Members  operate.  Legislators 
necessarily  must  fulfill  a  variety  of  roles  and  meet  a  number  of 
obligations  in  the  discharge  of  their  official  duties.  These  roles 
and  obligations  can,  and  often  do,  conflict.  Their  priority  will 
vary  among  Members  and,  from  time  to  time,  with  regard  to  an  indi- 
vidual member.  There  is  no  "right  answer"  as  to  which  role  a  Mem- 
ber should  fulfill  at  a  given  time,  and  it  must  continue  to  be  a 
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matter  of  individual  determination.   I  feel  strongly  about  this. 
Please  permit  me  to  elaborate. 

At  any  particular  time,  a  Member  of  Congress  owes  an 
obligation,  in  no  particular  order,  to  the  constituents  in  his  dis- 
trict or  state;  the  voters  who  elected  him;  his  party;  his  colleag- 
ues at  large;  his  colleagues  on  committees,  caucuses,  task  forces, 
or  issues  consortia;  his  president  and  vice  president;  his  branch 
of  government;  his  state;  his  country;  his  staff;  his  spouse  and 
family;  and  himself  (his  conscience,  his  health,  his  political 
well-being).  Needless  to  say,  it  is  not  always  possible  for  a  Mem- 
ber to  serve  all  these  interests,  to  fulfill  all  these  obligations, 
at  once.  There  will  be  times  when  to  serve  one's  president  is  to 
deny  one's  party;  to  serve  one's  conscience  is  to  deny  one's  con- 
stituents; to  serve  one's  constituents  is  to  deny  one's  colleagues. 
This  is  neither  unnatural,  unhealthy,  nor  unethical.  It  is  argu- 
able, however,  that  Members  and  the  media  do  a  poor  job  of  explain- 
ing these  multiple  obligations;  that  they  can,  and  do,  conflict, 
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and  that  when  they  do  conflict,  it  can  occasion  both  difficult 
ethical  dilemmas  and  painful  decisions  for  Members. 

The  roles  Senators  and  Congressmen  play  are  as  mul- 
tiple and  potentially  conflicting  as  the  obligations  they  must  ful- 
fill. A  legislator  is  both  a  representative  (ombudsman,  mail  ans- 
werer, case  worker)  and  one  who  legislates  (drafting,  amending, 
voting  on  legislation).  Members  can  apprise  us  of  problems  by 
holding  hearings  or  speaking  beyond  the  borders  of  their  district 
or  state  to  raise  national  consciousness.  They  can  educate  or 
exercise  oversight.  They  can  be  specialists  or  generalists.  They 
can  sponsor  and  promote  good  legislation,  or  devote  their  attention 
to  procedural  and  parliamentary  maneuvers  to  kill  bad  legislation. 
They  can  advance  the  legislative  agenda  of  the  president  or  be  a 
constant  thorn  in  his  side.  It  is  not  possible  to  fulfill  all  of 
these  roles,  but  neither  is  there  consensus  —  nor  should  there 
necessarily  be  —  on  which  is  "proper"  or  more  important  than  all 
others . 
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There  is  a  place  in  each  of  your  chambers  for  a  "Mr. 
or  Ms.  Institution,"  just  as  there  is  for  the  maverick  who  con- 
stantly challenges,  questions,  obstructs,  or  opposes.  It  is  legit- 
imate for  a  Member  to  address  beyond  his  or  her  own  constituency 
vital  questions  of  public  policy,  even  if  to  deliver  a  particular 
speech  necessitates  missing  a  few  roll  call  votes.  There  is  noth- 
ing improper,  that  is,  nothing  constituting  a  neglect  of  official 
duties,  for  a  Member  to  fail  to  attend  a  hearing  or  meet  with  con- 
stituents if  he  or  she  is  on  the  floor  attempting  to  successfully 
amend  a  bill  (or,  for  that  matter,  in  a  hearing  on  how  to  reorga- 
nize the  Congress).  And  although  voting  is  arguably  the  ultimate 
legislative  act,  there  is  nothing  improper  about  a  legislator  miss- 
ing a  vote  if  he  or  she  were  in  the  district  or  state  attending  to 
a  matter  of  grave  concern  to  constituents.  For  that  matter,  we 
must  remember  that  Members  are  political  animals;  they  must,  of 
necessity,  run  for  reelection  regularly.  It  takes  money  to  run  for 
reelection.   And  thus  it  is  not  inconceivable  that  Members  could 

miss  votes  while  attending  fundraisers. 
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Likewise,  it  is  not  inconceivable  that  those  con- 
tributing funds  to  the  reelection  campaigns  of  Members  might  also 
fit  into  the  category  of  constituents  needing  constituent  services. 
We  saw  that  play  out  vividly  during  the  Keating  Five  investigation. 

What  roles  legislators  choose  to  play,  and  what  ob- 
ligations they  choose  to  fulfill,  at  any  given  time,  are  matters 
for  their  individual  judgment.  That  judgment  will  be  effected,  as 
it  should  be,  by  a  variety  of  factors  ranging  from,  but  by  no  means 
limited  to,  political  philosophy,  conscience,  campaign  promises, 
experience,  longevity,  policy  needs  and  priorities,  party  discip- 
line, media  scrutiny,  and  constituent  mail.  Having  said  this,  how- 
ever, it  is  true  that  the  willful  and  knowing  neglect  of  duties  and 
obligations  by  a  legislator  when  there  is  no  corresponding  or  con- 
flicting one  being  served  constitutes  improper  conduct.  Obviously 
motive,  though  an  inherently  subjective  matter  to  assess,  must  be 
taken  into  account.  It  is  one  thing  to  miss  an  important  roll  call 
vote  because  a  Member  happened  to  be  chairing  a  field  hearing  in 

his  district  on  unemployment  if  it  is  at  a  record  level;  it  is 
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quite  another  for  that  Member  to  miss  a  scheduled  crucial  vote  on 
a  controversial  issue  such  as  abortion,  gun  control,  or  gays  in  the 
military  under  the  guise  of  chairing  a  field  hearing  which  is 
contrived  to  address  a  problem  which  for  his  or  her  district  is 
relatively  unimportant  or  even  nonexistent. 

While  the  multiple  and  conflicting  roles  and  obliga- 
tions of  a  legislator  dictate  a  variety  of  legitimate,  even  crea- 
tive uses  of  the  legislative  process,  one  can  argue  that  the  use  of 
that  process  to  serve  exclusively  or  primarily  personal  or  partisan 
objectives  constitutes  an  abuse  of  office  which,  given  its  corro- 
sive and  pernicious  effect  on  the  public  trust  of  our  institutions 
of  government,  cannot  be  sanctioned.  My  point  in  this  analysis, 
however,  is  that  those  individuals  charged  with  the  responsibility 
of  judging  Members'  conduct  very  much  need  to  understand  the  envir- 
onment and  competing  obligations  which  I  have  just  described.  For 
this  reason,  any  external  panel  should  include  at  least  some  former 
Members.   I  believe  a  system  can  be  devised  which  permits  us  to 

capture  the  good  from  this  arrangement  —  former  Members  who  under- 
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stand  the  environment  --  while  at  the  same  time  avoiding  the  ap- 
pearance of  clubiness  and  coziness  one  gets  when  only  current  Mem- 
bers are  involved  in  the  disciplinary  process. 

Including  both  former  and  sitting  Member  involvement 
in  some  phases  of  the  disciplinary  process  prevents  the  charge  that 
the  latter  are  shirking  their  responsibility,  yet  provides  the  ele- 
ment of  independence  to  the  proceedings  while  making  it  less  bur- 
densome on  sitting  Members.  This  hybrid  solution  may  combine  the 
best  of  both  worlds. 

There  is,  however,  one  matter  of  which  the  Committee 
should  take  note.  I  know  from  my  own  experience  with  the  Senate 
Select  Committee  on  Ethics  that  it  was  empowered  by  resolution  of 
the  Senate  to  investigate  leaks  of  classified  material  from  the 
Select  Committee  on  Intelligence  and  the  Foreign  Relations  Commit- 
tee. My  recollection  is  that  in  recent  years  one  or  more  such  in- 
vestigations have  taken  place.  If  allegations  of  leaks  are  to  be 
investigated  under  a  new  scheme  which  includes  non-Member  panel- 
ists, they  will  need  to  be  properly  cleared.  That  is  not  an  insur- 
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mountable  obstacle,  but  simply  one  of  which  the  Coittmittee  should  be 
aware  prospectively  so  that  an  investigation  is  not  delayed  while 
non-Member  panelists  wait  to  receive  their  security  clearances. 

Finally,  the  Committee  should  be  aware  of  one  poten- 
tial downside  to  resort  to  outside  panelists:  The  potential  exists 
to  exacerbate  the  procedural  due  process  "notice"  problem  regarding 
disciplinary  enforcement  of  ambiguous  or  unwritten  standards.  The 
balance  between  specificity  and  generality  in  legislative  codes  of 
conduct  bears  relationship  to  questions  of  procedural  due  process. 
In  the  drafting  process,  thought  is  given  to  making  standards  of 
conduct  general  enough  to  approximate  the  desired  higher  standard 
without  being  vague  and  thereby  presenting  Members  faced  with  alle- 
gations of  misconduct  with  a  procedural  process  notice  problem. 
Imposing  sanctions  for  the  violation  of  general,  aspirational  norms 
raises  what  Senator  Howell  Heflin  has  called  the  "question  of  vag- 
ueness and  uncertainty  and  the  issue  of  the  rule  of  law."^ 


^  U.S.  Congress,  Senate  Select  Committee  on  Ethics,  Hear- 
ings, Revising  the  Senate  Code  of  Official  Conduct  Pursuant  to 
Senate  Resolution  109,  97th  Cong.,  2nd  Sess.  (Washington,  D.  C: 
Government  Printing  Office,  1981),  p. 2. 
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It  is  axiomatic  that  ethical  determinations  involve 
line-drawing,  often  in  gray  areas.  In  a  politically-charged  clim- 
ate in  which  incumbent  legislators  are  scrutinized  with  frequency 
and  intensity  by  challengers,  the  media,  and,  to  a  greater  extent, 
by  fellow  Members  of  the  opposing  party,  the  least  we  can  do  is 
prospectively  give  them  the  benefit  of  our  collective  wisdom  as  to 
the  specific  conduct  we  expect  of  them. 

To  provide  Members  no  more  guidance  than  the  admoni- 
tion to  do  no  wrong  and  reflect  no  discredit  could  lead,  on  the  one 
hand,  to  the  discipiinxng  of  Members  who  admit  to  the  commission  of 
acts  which  they  never  conceived  a  given  ethics  committee  using  a 
particular  after  the  fact  standard  would  deem  improper;  on  the 
other  hand,  it  could  breed  timidity  on  the  part  of  Members  who, 
given  such  vague  guidance,  are  afraid  to  do  anything. 

The  desire  for  specificity  should  not  be  misinter- 
preted. A  Member  is  not  relieved  of  responsibility  for  the  propri- 
ety of  his  conduct  by  requiring  that  allegations  of  misconduct  be 

measured  against  precise  standards.   Members  must  still  make  indi- 
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vidual  judgments.  What  we  must  guard  against  is  that  we  do  not 
leave  them  hanging;  that  is,  that  we  fail  to  tell  them,  as  specif- 
ically as  possible,  what  behavior  is  expected  of  them  other  than 
"do  not  reflect  discredit  on  the  institution,"  but  afterwards  in- 
form them  that  in  a  particular  area  of  grayness  they  made  the  wrong 
decision,  for  which  they  are  to  be  disciplined.  We  saw  this  issue 
raised  during  the  Keating  Five  investigation,  and  while  there  are 
no  perfect  answers  to  the  problem,  it  is  one  of  which  the  Committee 
should  be  aware  and  to  which  the  Committee's  recommendations  should 
be  sensitive. 

Even  in  a  Congressional  disciplinary  proceeding,  al- 
legations of  misconduct  must  meet  some  minimal  requirements  as  to 
form.  They  are  presented  by  someone,  as  is  evidence,  which  must 
meet  tests  of  admissibility.  The  allegations  are  evaluated  by 
someone,  against  certain  standards.  Burdens  of  proof  must  be  met 
and  presumptions  overcome.  Standards  of  fairness  and  impartiality 
must  be  observed.  Although  not  a  criminal  proceeding,  a  Congres- 
sional disciplinary  proceeding  is,  at  a  minimum,  quasi- judicial . 
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Surely  the  procedural  due  process  rights  of  notice,  the  opportunity 
to  be  heard,  and  to  confront  and  examine  witnesses  should  be  af- 
forded the  accused.' 

Disciplinary  proceedings  also  have  within  them  the 
potential  to  be  charged  with  emotion.  Given  the  low  esteem  in 
which  Members  are  held  by  some  members  of  the  public,  the  tendency 
of  allegations  to  have  greater  attendant  publicity  than  subsequent 
findings  of  exoneration,  and  the  tendency  of  misconduct  charges  — 
once  made  --  to  haunt  public  officials  throughout  their  careers, 
however  unfounded  such  charges  may  prove  to  be,  it  is  arguable  that 
highly  visible  public  officials  should  at  least  be  afforded  the 
most  fundamental  elements  of  procedural  due  process. 

A  case  can  be  made  for  such  a  view,  especially  given 
what  some  observers  see  as  an  American  public,  informed  by  cynical 
media,  which  believes  all  office  holders  to  be  "on  the  take."  Such 


'  For  a  discussion  of  what  procedural  safeguards  should  be 
afforded  the  accused  in  a  Congressional  disciplinary  proceeding, 
see  the  discussion  between  Senator  Howell  Heflin  and  Victor  H. 
Kramer,  U.  S.  Congress,  Senate  Select  Committee  on  Ethics,  Revising 
the  Senate  Code,  at  72-73. 

-  24  - 


no 

a  public  would  believe  that  all  against  whom  charges  are  brought 
are  guilty  and,  upon  the  criminal  conviction  or  legislative  discip- 
lining of  a  Member,  that  their  suspicions  about  all  Members  of  Con- 
gress have  been  confirmed.  Perhaps  there  are  Members  who  would 
hide  behind  the  shield  of  procedural  due  process.  If  such  protec- 
tions are  deemed  vv/orthy  for  the  innocent,  however,  it  is  inconsis- 
tent with  our  historic  concept  of  fairness  to  argue  that  it  would 
be  unethical  for  them  to  be  used  by  the  guilty. 

There  are  no  easy  answers  to  these  questions,  but 
the  matter  is  an  important  one,  for  the  question  of  the  standards 
against  which  conduct  is  to  be  judged  and  the  procedural  due 
process  needs  of  those  against  whom  charges  are  made  will  both  be 
affected  by  the  decisions  and  recommendations  of  this  Committee  to 
reform  the  Congressional  disciplinary  process. 

Whether  this  Committee  can  accomplish  what  it's 
charter  charges  it  with  and  whether  the  Congress,  through  its  dis- 
ciplinary process,  can  achieve  the  goals  set  out  herein  are  un- 
known.  But  as  John  W.  Gardner  reminds  us,  "the  capacity  of  humans 
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Statement  of  Dennis  P.  Thompson 

Harvard  Ur.hersily 

Joint  Commitlee  on  the  Organization  of  Congress 

Heanngs  on  Reform  of  Congressional  Disciplinary  Procedures 
Fdn-uary  za,  1993 


Thank  you,  Messrs,  Chairmen,  and  your  colleagues,  for  inviting  me  to  comment  on  some 
of  the  issues  you  face  as  you  consider  possible  changes  in  the  procedures  for  enforcing 
standards  of  ethics  lor  members  of  Congress.  1  come  before  you,  as  you  no  doubt 
appreciate,  not  as  an  expert  on  the  procedures  or  stanoards  themselves.  I  am  here  to  offer 
sorae  thoughts  from  the  perspective  ot  a  political  theorist  who  studies  the  ethics  of 
various  public  professions,  including  the  honorable  profession  of  politics. 

I  first  testified  on  Congressional  ethics  in  1980,  Although  I  had  previously  proposed  ari 
outside  body  to  investigate  ethics  charges  and  make  recommendations  to  the  Senate,  the 
idea  had  such  little  political  support  that  no  member  evidently  thought  it  worth 
discussing^  I  am  pleased  that  what  seemed  heretical  then  has  now  become  respectable 
enough  to  warrant  discus>ioii  .Members  in  both  houf  es  have  introduced  resolutions  -at 
last  count,  five  —  which  would  establish  some  kind  of  relatively  independent  body  to 
supplement  or  replace  the  disciplinary  procedures  now  in  place.^  1  am  still  inclined  to 
favur  this  approach,  and  therefore  also  the  general  thrust  of  the  proposals  made  in  most 
of  these  resolutions,  1  am  not  in  a  position,  however,  to  defend  any  of  the  specific 
proposals  or  to  present  a  specific  alternative  myself.  I  shall  try  only  to  discuss  some  of  the 
principles  and  considerations  that,  in  my  view,  point  in  the  direction  of  establishing  some 
kind  of  outside  body  to  assist  in  the  disciplinary  process. 

"No  one  should  be  the  judge  in  his  own  cause. "^  This  maxim,  which  has  guided  judges  of 
cases  and  makers  of  constitutions  since  ancient  times,  expresses  fundamental  values  of 
due  process  and  limited  government.  It  grounds  many  basic  provisions  in  our  own 
Constitution,  such  as  the  separation  of  powers,  judicial  review,  and  federalism.  It  is  the 
principle  that  the  authors  of  the  Federalist  Papers  invoke  at  critical  junctures  in  their 
argument  for  the  constitution,-*  Both  Madison  and  Hamilton,  furthermore,  apply  the 
prinaple  not  primarily  to  individuals  but  to  institutions  (the  states,  the  federal 
government  as  a  whole,  and  Congress).  As  Madison  writes;  "No  man  is  allowed  to  be  a 
judge  in  his  own  cause,  because  his  interest  would  certainly  bias  his  judgment,  and,  not 
improbably,  corrupt  his  integrity.  With  equal,  nay  with  greater  reason,  a  body  of  men  are 
unfit  to  be  both  judges  and  parties  at  the  same  time  ..."5 

The  rationale  for  the  principle  th.tt  one  should  not  judge  in  one's  own  cause  is  twofold. 
First,  the  principle  is  intended  to  help  prevent  biased  judgments  by  eliminating  some  of 
the  most  common  conflicts  of  interest,  namely  those  that  arise  when  the  interests  of  the 
judge  and  the  judged  overlap.  The  judgment  in  such  circumstances  is  likely  to  be  biased 
in  favor  of  the  accused,  but  it  may  also  sometimes  go  in  the  other  direction,  when  a  judge 
overcompensates  for  the  first  kind  of  bias.  In  either  case,  the  judg;ment  is  not  made  strictly 
on  the  merits  of  the  case 
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The  second  reason  for  the  pruicipie  is  less  wcU  appreriated.  The  principle  is  interded  to 
help  promote  the  conhdence  vi  citir.ens  in  the  process  of  judgment.  This  is  one  of  the 
general  purposes  o(  ethics  standards  in  govcritnient  in  the  first  place,  and  it  is  therefore 
especially  important  that  the  process  by  which  the  standards  are  enforced  appears 
credible  to  ciliiens.  Let  me  say  soirethini^  more  about  each  of  these  rationales  tor  the 
principle. 

The  first  rahonalc  assumes  that  it  mak.es  sense  to  say  that  the  legislature  is  judging  in  its 
own  cause  when  it  disciplines  members.  In  what  sense  is  the  Senate  or  the  House  a  party 
to  the  cause  when  it  judges  the  case  of  an  individual  member  charged  with  an  ethics 
violation?  Although  the  Senate  or  the  House  is  not  literally  on  trial  in  any  particular  case, 
their  interest  is  closely  connected  to  the  fate  of  the  individual  member.  It  is  not  plaucibie 
to  treat  the  interests  of  the  judges  pnd  the  judgea  as  separate,  as  in  a  judicial  trial  or  even 
in  disciplinary  hearings  surh  .is  those  conducted  in  some  other  professions.  At  least  three 
tiifferent  factors  tend  to  blur  the  d:snnction  between  judge  and  party  in  legislative 
inshtutjons 

First,  more  than  in  mrsi  other  protessions  or  most  other  institutions  (even  in  the  other 
branches  ot  jrcvcrnineni),  mL-mbcrs  of  Conj^css  depend  on  one  another  to  do  their  iob 
Thev  have  worked  togtther  in  the  past,  and  they  must  work  together  in  tht-  future.  Tiie 
obligations,  loyalhes  ana  civilities  that  are  necessary,  even  admirable,  in  this  kind  of 
process  obvious:v  make  it  difficult  to  ludge  one's  colleagues  objectively,  or  at  leas;  to  act 
on  ihejudgmcnts,  if  objertivelv  made. 

Second,  pari  of  what  is  at  issue  m  a  particular  case  is  often  the  question  of  whether  or  to 
what  extent  the  individual  members  conduct  departs  from  the  norms  of  the  institution. 
In  these  circumstances,  the  conduct  of  the  member  s  who  are  judging  can  become  an 
issue,  as  the  accused  member  claims  that  what  he  is  doing  is  no  different  from  what  other 
members  have  done.  This  was  a  fainiUar  plea  in  the  case  of  the  so-called  "Keating  Five," 
and  though  in  my  judgment  it  was  not  valid,  it  did  put  other  members,  including 
members  of  the  Ethics  Comiruttee,  in  'he  awkward  position  of  defending  themselves, 
trying  to  show  how  their  conduct  differed  from  that  of  some  of  the  accused 

The  tlurd  way  in  wliich  the  positions  of  the  judges  and  the  judged  converge  :n  cases  of 
legislahve  ethics  concerns  the  public  reaction.  Members  who  are  judging  know  that  they 
themselves  will  be  judged  by  the  public  The  political  pressures  thai  build  dun.ig  the 
disposition  of  ethics  cases  are  potent  — often  more  potent  than  judicious.  The  problem  is 
usually  not  that  members  cave  into  this  pressure;  it  is  more  likely  just  the  opposite.  Under 
pressure,  members  are  inclined  to  come  to  their  colleague's  defense,  to  give  him  the 
bettefit  of  the  doubt,  especially  in  face  of  the  exaggerated  claims  that  inevitably  appear  in 
the  press. 

Because  of  the  political  nature  of  the  institution,  then,  it  is  difficult -indeed,  not  even 
wholly  desirable  -  for  members  to  act  purely  as  judges,  focussing  on  only  the  merits  c( 
the  particular  charges  in  a  case.  Legislators  have  legitimate  obligations  — obligations  that 
judges  do  not  fiave  -  to  take  serinusiy  the  reactions  of  their  constituents,  and  the  effects 
of  their  decisions  on  the  welfare  of  the  institution  of  Congress  as  a  whole. 

For  all  these  reasons,  when  a  legislative  body  investigates,  charges,  arid  di&aplines  a 
member,  it  is  nol  fully  obscr\'ing  the  principle  that  one  should  not  be  a  judge  in  one's 
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own  cause.  It  is  to  this  extent  less  likely  to  reach  an  objective  judgment  on  the  merits.  But 
further:  even  if  it  does,  citizens  may  doubt  that  the  judgment  is  objective,  and  may  have 
good  grounds  for  their  doubts.  This  is  the  second  raUonale  for  the  principle:  it  secloi  to 
promote  public  confidence  in  the  process. 

There  is  a  tendency  to  dismiss  this  point  by  treating  it  as  simply  a  problem  of  perception,  a 
matter  of  mere  appearances.  If  only  the  pubLc  were  properly  informed,  they  would  see 
that  the  process  is  tough  and  fair,  that  members  are  doing  their  duty  impaitiaUy.  It  is  of 
courae  true  that  public  perceptions  are  often  distorted,  based  on  incomplete  or  false 
information,  further  exaggerated  by  the  press.  But  jjiventhe  circumstances  of  potential 
conflicts  of  interest  1  described  earlier,  citizens  have  reasonable  grounds  to  worry  that  the 
process  may  be  biased,  even  if  those  clo.se  to  it  believe  that  it  is  not.  Because  the 
conditions  for  biased  judgment  really  exist,  citizens  are  warranted  in  treating  the 
appearance  of  biased  judgment  as  reality  Citizens  often  have  no  vcay  of  finding  out  what 
the  reality  i*,  and  therefore  good  reason  to  assume  the  worst. 

in  our  personal  life  —  in  relations  among  fa  mily,  friends  and  colleagues  —  we  are  not 
morally  obliged  to  take  appearances  so  seriousiy  The  reason  is  that  usually  we  can  more 
easily  get  at  the  reality  behind  the  appearance.  But  in  the  more  impersonal  world  of 
politics,  reality  and  appearance  blend  together.  Public  officials,  therefore,  have  an  ethical 
obligaton  to  do  ail  they  can  to  make  sure  ihat  citizens  ao  not  have  any  reasonable  basis 
for  believing  that  the  institution  does  not  take  its  ethics  rules  senously.  It  is  an  ethical 
failure  when  a  member  or  a  committee  or  a  whole  chamber  fails  to  take  into  account  the 
reasonable  rcactinits  of  citizens.^  This  is  true  in  general  but  is  even  more  important  when 
the  fairness  and  impartiality  of  the  process  is  at  stake.  Appearances  matter  ethically,  not 
just  politically. 

These  two  rationales  foi  the  principle  that  one  should  not  judge  in  one's  own  cause 
in\ply  -  in  the  absence  of  other  cunsiderations  -  that  Congress  should  not  be  the  sole 
judge  of  its  own  members.  The  important  values  of  due  process  and  constitutional 
government  that  the  principle  expresses  could  be  better  fulfilled  if  the  process  of 
enforcing  the  rules  of  ethics  were  assigned  to  another  institution.  But  there  are  other 
considerations,  which  may  call  for  qualifications  to  this  conclusion.  1  want  to  consider 
three  such  a)nsidera lions,  which  are  often  put  as  objections  to  proposals  for  external 
disciplinary  proceedings. 

The  first  objection  points  to  other  professions,  which  have  traditionally  favored  self- 
regulation  as  the  means  of  enforcing  their  own  professional  ethics.  Doctors,  lawyers,  and 
the  clergy,  among  others,  also  face  problems  of  conflict  of  mterest  and  abuse  of  power  by 
their  colleagues,  but  (it  is  claimed)  manage  successfully  to  adopt  and  enforce  rules  of 
ethics  themselves.  Even  if  this  were  true,  it  would  not  necessarily  mean  that  legislators 
should  be  expected  to  have  the  same  success.  The  circumstances  of  the  legislative 
profession  differ  significantly  from  those  of  other  professions:  legislators  do  not  control 
who  joins  their  profession,  and  they  depend  even  more  than  most  other  professionals  on 
the  cooperation  of  their  colleagues. 

The  self-regulation  or  its  success  in  the  other  professions  turns  out  to  be  exaggerated, 
however.  Many  professions  are  more  subject  to  outside  independent  control  than  is 
usually  assumed,  and  those  that  do  have  more  control  over  their  own  ethics  enforcement 
have  not  been  so  successful  as  is  sometimes  claimed. 
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The  legal  protession  is  a  prime  example  h\  the  first  categury.  The  model  rules  and  codes 
that  govern  Jawyers  ethics  arc  ultimately  enforced  by  the  courts,  Lawyers,  moreover,  are 
increasingly  subject  to  other  kinds  of  sanctions,  such  as  liability  suits  for  breach  of  ethical 
duties,  inshtutional  controls  (such  as  Rule  11),  and  administrative  regulations  affecting 
representation  before  certaiii  agencies.  Furthermore,  some  of  the  most  thoughtful 
commentators  on  legal  ethics  are  challenging  the  adequacy  of  the  present  system,  calling 
for  more  outside  controls,  f'.hough  tailored  to  specific  contexts)/  Even  accountants  and 
business  executives  who  used  to  roam  more  freely  in  the  marketplace,  now  face  many 
more  controls  on  conduct  that  their  peers  or  their  consciences  regulated.  External 
agencies  such  as  the  SEC  now  set  ethical  standards  and  punish  violations  of  them. 

Although  the  practice  of  medicine  is  in  some  respects  highly  regulated  by  state  agencies, 
certain  areas  of  medical  ethics -in  particular  conflict  of  interest  and  self-referral  — have 
remained  the  rcsponsibiLty  of  the  profeission  itseif.  An  important  new  study  of  these 
practices  shows  that  thp  medical  profession  has  not  taken  this  responsibility  seriously." 
The  AMA  has  only  recently  adopted,  evidently  under  the  threat  of  legislation,  rules 
against  self-reierral;  the  rules  remain  vague,  without  any  enforcement  mechanisms,  even 
though  there  is  evidence  of  abuse  in  this  area. 

Another  pi  Lifessinn  -  research  snentists  -  has  also  until  recently  insisted  that  it  could  take 
care  ol  its  own  ethics  A  study  of  493  institutions  founa  a  remarioble  lack  cf  consensus  on 
what  if  anytlii'ig  should  be  done  to  prt-vent  and  correct  abuses  in  the  process  of  medical 
research  '  Many  institutions  stiil  have  no  institution-wide  procedures  to  deal  with  fraud, 
and  no  plans  to  establish  any.  In  many  of  the  institutions,  the  investigation  of  alleged 
fraud  is  conducted  by  the  head  t)f  the  lab  and  co-workers  in  that  lab.  Only  6C  out  of  the 
493  institutions  said  they  would  regularly  notify  the  agencies  supporting  the  research,  or 
the  journals  which  are  publishing  the  research  that  is  m\der  investigation  for  fraud.  In 
the  face  of  instances  of  fraud  even  in  prestigious  uistitiitions,  the  government,  iiKluding 
Congressional  committees,  have  been  forced  to  investigate  and  enforce  standards. 

Two  other  protessions  that  have  traditionally  insisted  on  regulating  their  own  ethical 
conduct—  academics  and  the  clergy  -are  also  cotiiing  under  increasing  scrutiny  by 
outside  authorities.  Professors  are  now  being  required  by  state  legislatures  and  other 
outside  authorities  to  disclose  sources  of  funding  tor  their  research,  report  their  outside 
activiries,  and  follow  certain  procedures  in  making  appointments  to  the  faculty.  The 
enforcement  of  ethical  standards  among  the  clergy  is  probably  the  most  various,  perhaps 
further  evidence  that  God  works  in  mysterious  ways:  the  processes  range  front 
completely  laissez-faire  systems  in  some  Protestant  denontinations  to  the  relatively  rigid 
controls  in  the  Catholic  Church  But  recei\t  revelations  of  sexual  mi.sconduct  in  the 
priesthood  have  cast  doubt  on  the  efficacy  of  even  the  latter. 

The  profession  that  has  most  successfully  resisted  outside  regulation  of  its  ethics  is 
journalism.  It  typically  wards  off  evil  by  waiving  the  First  Amendment  before  its 
attackers  Compared  to  most  other  professions,  it  also  has  few  institutional  niechanisms 
for  enforcing  ethical  standards.  Whether  the  ethics  of  journalists  is  higher  than  that  of 
other  professions  is  a  matter  1  leave  to  others  to  judge.  But  it  would  be  iroiiic  if,  to  defend 
their  own  claims  for  self-regulation,  legislators  were  forced  to  invoke  the  press  as  their 
chief  example  of  a  successful  self-regulating  profession. 
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Those  who  favor  self-re|pjlati(in  in  Cunj^cssional  ethics,  then,  should  take  little  comfort 
in  the  record  of  other  professions.  Either  the  others  are  not  as  self-regulating  an  they 
appear,  or  they  are  not  as  succcsstiil  as  they  claim.  The  most  successful  may  be  certain 
parts  of  the  legal  profession,  which  have  mixed  Rystenis  of  internal  and  external  controls. 

The  second  objection  to  proposals  for  an  outside  body  stresses  the  differoxces  bet-ween 
legislators  and  other  protessionais  — in  particular,  the  fact  that  legislators  are  accountable 
to  voters.  Legislators  practice  their  profession  very  much  in  public,  and  they  risk,  every 
two  or  SIX  years,  losing  their  License  to  practice.  Congress,  it  is  therefore  claimed,  should 
require  only  disclosure,  and  then  let  the  voters  decide  whether  a  member  has  been  ethical 
or  not.  So  rather  than  sclf-reguJation,  Congress  already  has,  it  might  be  said,  a  system 
thai  is  the  uitminte  in  external  enrorcenient. 

The  trouble  with  this  line  ot  Argument  is  that  all  citizens  have  a  legitimate  interest  in  the 
conduct  of  all  members,  even  those  for  whom  they  cannot  vote.  To  maintain  the 
effectiveness  and  credibility  ot  the  Congress,  constituents  in  any  state  or  district  may  quite 
rightly  instruct  ihcir  rcpresent.iliv  e  to  seek,  through  the  procedures  of  the  legislature, 
standards  to  govern  the  conduct  ot  ail  representatives.  Leaving  enforcement  orjy  to  the 
constituents  of  each  member  puts  othpr  membersof  Congress  — and  all  citizens  who  cars 
about  the  moral  health  and  political  efficacy  of  the  institution -at  the  mercy  of  th.e  moral 
a!id  political  )udgment  of  a  few  niemberi  and  their  constihients.  To  avoid  this  danger, 
ethics  enforcement  must  be  a  collective  responsibility  of  the  Congress. 

The  proponents  of  self  regulation  may  acknowledge  this  collective  responsibility,  but  still 
insist  that  voters  should  decide,  not  whether  their  own  representative  is  ethical,  but 
whether  their  own  representative  is  doing  his  or  her  part  in  fulfilling  this  collective 
responsibility-  We  might  wish  that  voters  would  judge  their  representatives  partly  by 
their  contribution  to  the  health  of  Congress  as  a  whole.  But  we  know  that  most  voters  do 
not;  this  is  one  of  the  most  consistent  findings  of  modern  political  science.  Unfortunately, 
a  successful  and  common  strategy  is  to '  run  for  Congress  by  running  against  it." 

The  electoral  connection,  effecti%e  for  legislative  accountability  and  constituency  service 
and  other  purposes,  does  not  really  provide  the  external  form  of  enforcing  ethical 
standards  that  we  are  seeking  If  anything,  it  actually  interferes  (in  ways  I  suggested 
earlier)  with  the  fau  and  impartial  internal  enforcement  proceedings.  It  actually  provides 
another  reason  for  some  form  of  independent  enforcement  mechanism. 

The  third  objection  1  want  to  consider  also  stresses  that  Congress  is  different,  not  because 
of  its  electoral  connection  but  becsuse  of  its  constitutional  responsibilities.  The  explicit 
grant  of  authority  to  determine  rules  and  punish  members  (Article  1,  Section  5)  strongly 
implies  thai  Congress  should  keep  control  of  the  process  of  disciplining  members  for 
ethics  violations.  No  other  branch  of  goverrjrtent  and  no  other  profession  is  assigixed 
constitutional  authority  of  this  kind,  and  any  attempt  to  dilute  that  authority,  it  is  argued, 
would  be  irresponsible,  and  perhaps  unconstitutional, 

TWs  objection  has  some  force,  and  ultimately  provides  the  reason  that  1  do  not  favor  a 
completely  independent  agency  or  commission  to  enforce  ethical  standards  in  Congress. 
But  we  should  be  careful  not  to  overstate  the  objection.  In  the  first  place,  the  clause  in 
question  does  not  literally  prohibit  the  delegation  of  this  authority.  The  clause  says  that 
Congress  "may"  determine  rules  and  punish  its  members,  not  "shall"  as  in  some  other 
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clauses.  Second,  as  iar  an  1  am  aware,  there  is  no  authoritative  court  decision  interpreting 
this  claube  in  a  way  that  would  prevent  Congress  from  establiihing  an  outside  body  for 
ethics  enforcement.  One  of  the  few  cases  bearing  on  the  clause  in  fact  points  in  the 
Opposite  direction,  holding  that  a  district  court  did  not  have  jurisdiction  over  a  claim  by 
House  members  that  they  were  denied  a  certain  number  of  seats  on  several  committees.^" 
FinaLy,  and  most  importantly,  the  logic  oi  the  proposals  to  estabLsh  en  outside  body  is 
very  much  in  the  spirit  of  other  principles  inherent  in  the  constitution  and  characteristic 
good  government  As  I  suggested  earlier,  j  is  a  constitutional  principle  that  seeks  to 
separate  as  far  as  possible  the  judges  and  parties  to  a  cause. 

Nevertheless,  the  objection  rsminds  us  that  Congress  must  have  the  final  authority  for 
disciplining  its  members.  This  seems  a  reasonable  inference  from  the  Constitution,  and 
more  imporlanlly  from  consideration  of  the  alternatives.  Other  possible  authorities-  such 
as  the  riiurts,  the  executive,  or  the  electorate  — would  be  either  inappropriate  or 
u\effective. 

V  et  the  fact  that  Congress  n;i;sl  nave  final  authority  does  not  mean  that  it  must  have 
complete  control  ot  the  process  Virtually  all  of  the  proposals  under  consideration  leave  to 
Congress  both  the  power  ot  appoinlMie  members  to  the  outside  body  and  the  authonty  to 
make  the  final  judgemeni  in  anv  particular  case.  The  proposals  differ  chiefly  in  how  much 
of  the  process  pnor  to  hnal  judgment  (investigation,  hearing,  formal  charge)  they  would 
assign  to  the  outside  body.  Within  this  range  of  alternatives,  considerations  of  political 
prudence  and  ad.n'nistranvc  cunvenicn:e  may  reasonably  play  a  role  in  designing  the 
proper  procedure. 

But  considerations  of  principle,  1  have  suggested,  point  toward  granting  some  significant 
responsibility  to  a  body  whose  members  are  not  members  of  Congress.  If  this  is  the 
principled  solution  to  the  problem  of  ethics  enforcement,  then  Congress  is  achng 
responsibly  in  choosing  to  adopt  it.  By  instituting  such  a  body.  Congress  would  not  be 
abcLcaling  its  responsibility,  but  fulfilling  it  Congress  would  be  demonstrating  confidence 
in  its  members  and  m  its  own  integrity  by  entrusting  part  of  the  process  of  enforcing  its 
standards  of  ethics  to  citizens  who  could  not  in  any  way  be  considered  to  be  judges  in 
their  own  cause. 
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NOTES 

1.  "The  Ethics  ot  Representation,"  in  Revising  the  U.S.  Senate  Code  of  Ethia,  Hasting  Center 
Report,  Special  Supplenient  (February  19R1),  pp.  )3-14;  and  U.S.  Senate, Select  Cominittee 
on  Ethics,  Revising  the  Senate  Code  of  Official  Conduct...,  Hearings,  96th  Cong.,  2d  Sess., 
November,  1980),  pp.  75ff. 

2.  H.  Res.  43, 103d  Cong,  (and  H.Rts.  465, 302d  Cong),  S.  Res.  190, 102d.  Cong.,  S.  Res.  221, 
102d.  Cong.,  S.  Res.  327, 102d  ,  H.  Res  526,  lOOlh  Cong. 

3.  This  is  commojily  attributed  to  Publiiius  Syrus  (or  PubLus,  as  Pliny  says  in  his  Natural 
Historic).  Also  see  the  similar  maxim  by  Pascal  in  Pensies,  ch.  4:  'It  is  not  permitted  to  the 
most  equitable  of  men  to  be  a  judge  in  his  own  cause. ') 

4.  Tlie  Federalist,  cd.  B.  F.  Wright  (Harvard  University  Press,  1961),  No.  10,  p.  131.  Also  see 
Hamilton,  No.  m,  pp.  502-503 

5.  Ibid,  (italics  added) 

6  The  potential  effect  on  the  conduct  of  others  is  the  principal  reason  that  Thonust  ethics 
has  traditionally  treated  appearing  to  do  wrong  under  certain  conditions  as  a  distinct 
wrong  The  wrong  is  called  "giNing  scandal,"  and  is  defined  as  providiiig  the  "occasion  for 
another's  fall."  It  is  considered  a  sin  it  one's  otherwise  permissible  action  is  of  the  kind 
that  IS  in  itself  conducive  to  sm,  and  it  remains  sinful  whether  or  not  one  intends  it  to 
have  any  effect  on  others  (Aquinas,  ]  972,  vol.  35,  Question  43,  "Scandal,"  109-37). 

7.  David  B.  WUkins,  'Who  Should  Regulate  Lawyers?"  Harvard  Law  Review,  105 
(February  19')2),  801-87. 

8.  Marc  Rodwin,  Medicine,  Money,  and  Morab:  Physicians' Conflicts  of  Interest  (Oxford 
University  Press,  i  993),  chs.  2,  7. 

9.  Greene  et  al.,  "Policies  for  Responding  to  Allegations  of  Fraud  in  Research,"  Minerva, 
xxui  (Siinuiier  1985). 

10.  Vandcr  Jagt  v.  O'Neill,  D.C.D.C.1981, 524  f.  Supp.  519,  affirmed  699  F.2d  1166, 226  U.S. 
App.  DC.  14,  cert.  den.  104 S.Ct.  91, 464  U.S.  823, 78  L.Ed.2d  98. 
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